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S INCE THE PASSAGE of amendments to the Federal
Water Pollution Control Act (referred to as the
FWPCA, Clean Water Act or CWA) in 1972,' the United
Federal Water Pollution Control Act Amendments of 1972, §§ 101-606, 33
U.S.C. §§ 1251-1387 (1988 & Supp. 1990), as amended by Water Resources Devel-
opment Act of 1992, Pub. L. No. 102-580, § 364, 106 Stat. 4797 (1992) (amend-
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States has spent huge sums of money on environmental
regulations, controls, and enforcement, and has made sig-
nificant progress in eliminating water pollution.2 While
most industries today are in compliance with the Clean
Water Act,3 existing regulations have not completely done
the trick in eliminating water pollution.
When the 1972 amendments to the FWPCA were en-
acted, identifying major sources of water pollution was
simple because there were many obvious sources of the
problem. For example, discharges from industrial facili-
ties and municipal sewage (human generated waste) were
not sufficiently treated or regulated.4  Therefore, Con-
gress completely changed the approach to controlling
water pollution discharges at the source through the Na-
tional Pollution Discharge Elimination System (NPDES).5
Under that system, all pollution discharges are prohibited
except as authorized under an NPDES permit. The
NPDES system imposes what are known as end-of-pipe
controls on these industrial and municipal discharges.
End-of-pipe controls purify the discharges before they
empty into the waters of the United States, resulting in a
dramatic improvement in the quality of the receiving
water.6 To make further progress in improving water
quality, however, it will be necessary to address more dif-
ing 33 U.S.C. § 1342(p)). The predecessor to the Clean Water Act was enacted in
1948. Federal Water Pollution Control Act of 1948, Pub. L. No. 80-845, 62 Stat.
1155 (1948) (current version at 33 U.S.C. §§ 1251-1387). Congress found, how-
ever, that the so-called "water quality approach" was not working. S. CONF. REP.
No. 1236, 92nd Cong., 2d Sess. 99, 100 (1972), reprinted in 1972 U.S.C.C.A.N.
3776, 3778.
2 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)); Press Conference: Water Quality 2000: "Challenges for the
Future," FED. NEWS SERVICE, June 14, 1991 [hereinafter Water Quality 2000].
3 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
4 56 Fed. Reg. 40,947, 40,949 (preamble to proposed regulations codified at 40
C.F.R. § 122 (1992)); 55 Fed. Reg. 47,989, 47,990 (1990) (preamble to regula-
tions codified at 40 C.F.R. §§ 122-124 (1992)).
33 U.S.C. §§ 1311, 1342 (1988), as amended by Water Resources Development
Act of 1992, Pub. L. No. 102-580, § 364, 106 Stat. 4797 (1992).
6 55 Fed. Reg. 47,989, 47,990-91 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
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fuse sources of water pollution over a wider area.7
Though most urban storm water runoff flows through dis-
crete conveyances such as separate storm sewers or other
conveyances that are normally considered point sources
subject to regulation under the CWA, these point sources
have not been regulated by the Environmental Protection
Agency (EPA or Agency) for a variety of reasons.8
Several recent studies show that existing regulations are
inadequate to eliminate problematic water pollution.9
The EPA estimates that only seventy to seventy-five per-
cent of our rivers, lakes, and estuaries are sufficiently
clean to support their designated uses.' 0 Other studies
show that storm water runoff' is an extremely important
contributor to this problem.' 2 The EPA has identified six
7 Id. at 47,991; see Water Quality 2000, supra note 2, at 1 (discussing current water
quality problems); see infra text accompanying notes 11-15 for a discussion of
diffuse sources to be addressed.
8 See infra text accompanying notes 34-44 (explaining why EPA failed to imple-
ment rules concerning the control of storm water runoff).
9 56 Fed. Reg. 40,947, 40,949 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)); 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to
regulations codified at 40 C.F.R. §§ 122-124 (1992)).
10 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)). The preamble cites the Environmental Protection
Agency's "National Water Quality Inventory, 1988 Report to Congress." Id. The
EPA based this report on assessments made by 37 states of roughly one-fifth of
stream miles, one-third of lake acres and one-half of estuarine waters. 56 Fed.
Reg. 40,947, 40,948 (1991) (preamble to regulations codified at 40 C.F.R. § 122
(1992)). Every three years, the states, with the concurrence of the EPA Adminis-
trator, must revise or adopt "designated uses" for waters in their state. 33 U.S.C.
§ 1313(c) (1988). See infra note 60 and accompanying text for a discussion of
"designated uses."
11 For the purposes of this paper, the term "storm water runoff" includes the
water that flows over land and eventually into waters of the United States as a
result of rain storms.
12 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)) (relying on the following studies: Association of State and
Interstate Water Pollution Control Administrators and Environmental Protection Agency,
America's Clean Water-The States' Nonpoint Source Assessment, 1985 (1985) (38 states
found urban runoff to be a major cause of beneficial use impairment); Nationwide
Urban Runoff Program (NURP) Study (1983) (showed significant problems related to
suspended solids, chemical oxygen demand (COD), fecal coliform, oil pollution,
and priority pollutants in urban runoff); National Oceanic and Atmospheric Administra-
tion Studies (1988-90) (three studies indicated that urban runoff causes deteriora-
tion of shellfish growing waters)).
A National Resource Defense Council (NRDC) study estimates that 150,000
558 JOURNAL OF AIR LA WAND COMMERCE [58
activities
as major potential sources of pollutants in storm water dis-
charges associated with industrial activity: (1) loading or
unloading of dry bulk materials or liquids; (2) outdoor
storage of raw materials or products; (3) outdoor process
activities; (4) dust or particulate generating processes; (5)
illicit connections or inappropriate management practices;
and (6) waste disposal practices. 13
Further, because storm related discharges into our water-
ways are highly intermittent, the potential exists for ex-
treme and immediate negative impacts on those water-
ways.' 4 Of particular concern are elevated bacterial levels
resulting from storm runoffs because of the potential
human health risks.15 In fact, elevated bacterial counts
are the primary cause of frequent beach closings, and the
Natural Resource Defense Council (NRDC) claims that
beaches are not always being closed even when bacterial
levels are above what it considers to be safe levels.' 6
Although overflows from combined storm and sanitary
sewers' 7 have been identified as the primary source of this
pounds of lead, 500,000 pounds of zinc, 11,000 pounds of cadmium, and 4.5 mil-
lion pounds of oil and grease emptied into Santa Monica Bay during the heavy
rains of 1989. Dean E. Murphy, Waste That Enters Storm Drains is Targeted in Huge
Cleanup Drive, L.A. TIMES, Jan. 22, 1991, at B10.
'3 57 Fed. Reg. 41,235, 41,238 (1992).
14 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
15 Id. Fecal coliform bacteria counts are used as an indicator of human health
risk, although the NURP study implied that fecal coliform might not be the best
indicator for human health risk from storm water runoff. Philip Shabecoff, Citing
Decline in Costal Waters, House Report Urges New Policy, N.Y. TIMES, Jan. 24, 1989, at
C4 (noting that elevated bacteria levels have forced the closing of shellfish beds
and reduced the biolgical productivity of several areas around the country). Many
municipalities use fecal coliform counts to determine when beaches are unsafe for
human use. Bea Tusiani, Heavy Rains Strain Sewage Systems, N.Y. TIMES, July 23,
1989, § 12LI, at 1.
16 Water Pollution: More than 2,000 Bays, Beaches in 12 States Closed in 1991 Because
of Pollution, NRDC Says, 23 Env't Rep. (BNA) 1110 (July 31, 1992); News Conference
of the Natural Resource Defense Council on East Coast Beach Closures in 1989 and 1990,
FED. NEWS SERVICE, Aug. 14, 1991; Philip S. Gutis, Storm Sewage Is a Worsening
Shore Threat, N.Y. TIMES, Sept. 5, 1989, at B 1; Toward a Cleaner and Healthier Sound,
N.Y. TIMES, Aug. 28, 1988, § 12WC, at 30; Bob Narus, Drive to End Beach Pollution
is Pressed, N.Y. TIMES, July 26, 1987, § IINJ, at 1.
17 Combined storm and sanitary sewers are those that carry both storm water
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bacterial contamination, storm water runoff is cited as a
potentially significant contributor to the problem, proba-
bly because bacterial contamination in storm water runoff
results from animal and human wastes not reaching the
sanitary sewer system.'
As a result of these concerns, Congress passed legisla-
tion in 1987 requiring that the EPA specifically address
the storm water discharge problem.' 9 New regulations re-
cently promulgated by the Agency to enforce this legisla-
tion require almost every U.S. facility to obtain a permit
for storm water discharges. 20 Although the EPA expects
100,000 or more applications for permits under the new
rule in the first year alone,2 ' industry experts believe the
number of permit applications will be closer to 200,000.22
and municipal waste. Discharges from these sewers must be treated before they
empty into waterways under the NPDES system. 33 U.S.C. § 1342(a) (1988).
"I News Conference of the Natural Resource Defense Council on East Coast Beach Closures
in 1989 and 1990, FED. NEws SERVICE, Aug. 14, 1991; Keith Schneider, Old Sewers
Tied to Closing of Nearly 2,400 Beaches, N.Y. TIMES, Aug. 15, 1991, at A14.
19 Water Quality Act of 1987, § 402(p), 33 U.S.C. § 1342(p) (1988), as amended
by Water Resources Development Act of 1992, Pub. L. No. 102-580, § 364, 106
Stat. 4797 (1992).
20 55 Fed. Reg. 47,989 (1990) (codified at 40 C.F.R. §§ 122-124 (1992));Jeffrey
L. Leiter & William W. Funderburk, Jr., Everything You Always Wanted to Know About
Storm Water Permits, AIRPORT MAG., March/April 1991, at 22. Included in the per-
mit requirements were municipalities who protested that the proposed regula-
tions would impose enormous costs. Daily Report for Executives (BNA),
Environment, Cities Say Proposed Storm Water Rule Very Costly, Burdensome to Implement,
Mar. 27, 1989, No. 57. San Diego estimated costs of $1.5 million, while Memphis,
Tenn. assessed costs at approximately $30 million per year. Id. The Michigan
Department of Natural Resources may be unable to manage the seven-fold jump
in permitting responsibilities, which would mean that EPA would be required to
issue the state's permits. Rick Pluta, DNR Water Quality Program, Enforcement Power
Endangered, UPI 1991, Mar. 29, 1991, at 1. Everyone is expected to be hit with
these additional costs, either in their tax or sewer bills. D'Vera Cohn, Pollution
Sources Right in Back Yard; Rain Carries Toxic Matter of Everyday Life, WASH. POST,
Dec. 3, 1989, at BI.
21 56 Fed. Reg. 40,947, 40,953 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)).
22 Fortune 500 Industrial Struggling to Meet Approaching EPA Storm Water Permit
Deadlines; Majority Need Deadline Extension, Bus. WIRE, Sept. 26, 1991. California
expects the new storm water regulations to affect 40,000 to 50,000 industrial facil-
ities within its state alone. Stephen C. Jones & Chris Amantea, EPA Gets Tough on
Storm-Water Runoff, NAT'L L.J., Dec. 16, 1991, at 16 [hereinafter EPA Gets Tough];
Mike Pulley, Storm Runoff Rules Will Cost Business, Bus. J.-SACRAMENTO, Oct. 28,
1991, at 1.
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More importantly, since the EPA specifically targeted
transportation facilities that have vehicle maintenance
shops, material handling facilities, equipment cleaning
operations or airport deicing operations, 3 the National
Association of State Aviation Officials (NASAO) estimates
that the rule could affect over 17,446 aircraft landing ar-
eas of various sizes and activity levels.24
Despite the putative benefits of the Clean Water Act's
regulation of storm water discharge, it is unclear whether
the federal government, through over-zealous regulation,
is either taking an appropriate approach or exceeding
what is practically needed to solve the pollution problem.
Many believe priorities are not in the proper order.25
22 55 Fed. Reg. 47,989, 48,013, 48,065-66 (1990) (codified at 40 C.F.R.
§ 122.26(b)(14) (1992)). The EPA defines "storm water discharge associated with
industrial activity" as follows:
the discharge from any conveyance which is used for collecting and
conveying storm water and which is directly related to manufactur-
ing, processing or raw materials storage areas at an industrial plant.
The term does not include discharges from facilities or activities ex-
cluded from the NPDES program under 40 C.F.R. part 122.
40 C.F.R. § 122.26(b)(14) (1992). Specifically, the Agency intends to apply the
regulation to:
facilities classified as Standard Industrial Classifications 40, 41, 42
(except 4221-25), 43, 44, 45, and 5171 which have... vehicle main-
tenance (including vehicle rehabilitation, mechanical repairs, paint-
ing, fueling, and lubrication), equipment cleaning operations,
airport deicing operations, or which are otherwise identified under
paragraphs (b)(14)(i)-(viii) or (ix)-(xi) of this section.
Id. § 122.26(b)(14)(viii).
24 Letter from William L. Cousins, President of NASAO, to William K. Reilly,
Administrator, EPA (Feb. 12, 1991) (on file with the author).
25 One commentator put it this way:
Our homeless fill the streets, our hospital emergency rooms are too
clogged to take emergencies, the economy is still stuttering, con-
sumer debt is higher than a rock band, and our bridges really are
falling down. But by God this country is going to have pure storm
water runoff. Which ought to be a great comfort to the sick and the
homeless, the commuting consumer, and especially the rock band.
JohnineJ. Brown, EPA's New Storm Water Regulations are a Costly Priority, ILL. LEGAL
TIMES, May 1991, at 10. But see Anne Willette, Bill Would Force Cincinnati to Repair
Sewers in 7 Years, Gannett News Service, Aug. 30, 1991, available in LEXIS, Nexis
Library, Gannett News Service File (survey of 11 cities found that people pay as
much as 3 times more for cable television than sewage treatment).
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II. HISTORY OF STORM WATER MANAGEMENT
Since Congress asserted constitutional power to regu-
late water pollution from both the Commerce Clause and
through admiralty jurisdiction, 6 it appears that federal
control over water pollution is here to stay. Before World
War II, however, the federal government only partici-
pated in pollution control on a limited basis.27 With the
enactment of the Federal Water Pollution Control Act of
1948, Congress increased the federal government's in-
volvement to a modest degree. 28 Then, in 1972, Con-
gress significantly expanded its control.
The 1972 Amendments to the Federal Water Pollution
Control Act created significant new requirements under a
National Pollution Discharge Elimination System
(NPDES). 2 9 This system dictates that dischargers must
obtain permits before any pollutant can be discharged
into navigable waters3" from a point source.3  Although
26 U.S. CONST. art. I, § 8; The Propeller Genesee Chief v. Fitzhugh, 53 U.S. 443,
443 (1951); Wickard v. Filburn, 317 U.S. 111, 125 (1942); United States v. Ash-
land Oil & Transp. Co., 504 F.2d 1317, 1318-19 (6th Cir. 1974); see also FREDERICK
R. ANDERSON ET AL., ENVIRONMENTAL PROTECTION: LAW AND POLICY 360-63 (1990)
(discussing congressional power to regulate pollution).
27 ANDERSON, supra note 26, at 353.
28 Id.; Federal Water Pollution Control Act of 1948, Pub. L. No. 68-845, 62
Stat. 1155 (1948) (current version at 33 U.S.C. §§ 1251-1387 (1988 & Supp. II
1990), as amended by Water Resources Development Act of 1992, Pub. L. No. 102-
580, § 364, 106 Stat. 4797 (1992)).
Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-
500, 86 Stat. 816 (1972) (current version at 33 U.S.C. §§ 1251-1387). In passing
these amendments, Congress was forced to override President Nixon's veto by a
vote of 86 to 14. Id.; 133 CONG. REC. 117 (1987); Bud Newman, Washington News,
UPI, Jan. 8, 1987, available in LEXIS, Nexis Library, UPI File (override followed a
pocket veto by President Reagan in 1986).
o 33 U.S.C. § 1342. Congress defines navigable waters broadly as "the waters
of the United States, including the territorial seas." 33 U.S.C. § 1362(7) (1988).
31 Id. § 1342. Congress also defines "point source" broadly as "any discerni-
ble, confined and discrete conveyance, including but not limited to any pipe, ditch
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concen-
trated animal feeding operation, or vessel or other floating craft, from which pol-
lutants are or may be discharged." Id. § 1362(14). Courts have liberally
interpreted this definition to apply it to cases in which the surface of the land has
been changed in such a way as to produce a discrete conveyance allowing runoff
to empty into navigable waters. Sierra Club v. Abston Constr. Co., 620 F.2d 41,
44-45 (5th Cir. 1980). See infra notes 81-86 and accompanying text.
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from a legal perspective storm water discharges are gen-
erally carried through discrete conveyances that normally
would be considered point sources subject to NPDES per-
mit requirements, 32 the EPA has repeatedly failed to regu-
late storm water discharge point sources. 3
In 1973, the EPA made its first attempt to promulgate
regulations addressing storm water runoff.34 The Agency
exempted all point sources carrying storm water runoff
uncontaminated by industrial or commercial activity, un-
less the discharger was identified as a significant contribu-
tor of pollution. 5 The EPA used this exemption strategy
because it feared the potentially excessive administrative
hardship caused by regulating the inherently large
number of storm water dischargers. 6
In due time, the National Resources Defense Council
(NRDC) successfully attacked the Agency's policy of ex-
cluding certain categories of point sources from the
NPDES program.3 7 In NRDC v. Costle,38 the D.C. Circuit
held that the EPA could not simply exempt discharges
identified as point sources from regulation under the
12 55 Fed. Reg. 47,989, 47,991 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)); NRDC v. Train, 396 F. Supp. 1393, 1395 (D.D.C.
1975), aft'd, 568 F.2d 1369, 1377 (D.C. Cir. 1977).
33 56 Fed. Reg. 40,947, 40,951 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)); 55 Fed. Reg. 47,989, 47,993 (1990) (preamble to
regulations codified at 40 C.F.R. §§ 122-124 (1992)).
34 38 Fed. Reg. 13,527, 13,530 (1973) (proposed May 22, 1973, never codified);
56 Fed. Reg. 40,947, 40,949 (1991) (preamble to proposed regulations codified at
40 C.F.R. § 122 (1992)).
35 38 Fed. Reg. 13,257, 13,530 (1973) (proposed May 22, 1973, never codified);
56 Fed. Reg. 40,947, 40,949 (1991) (preamble to proposed regulations codified at
40 C.F.R. § 122 (1992)).
36 56 Fed. Reg. 40,947, 40,950 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)); 38 Fed. Reg. 13,527, 13,530 (1973) (proposed
May 22, 1973, never codified). The Agency contended that storm water discharge
conveyances were ill-suited to the end-of-pipe controls traditionally used as the
foundation of the NPDES program. The Agency was further concerned that
processing the hundreds of thousands of NPDES permits for storm water point
sources would divert resources away from higher priority environmental
problems. 56 Fed. Reg. 40,947, 40,950 (1991) (preamble to proposed regulations
codified at 40 C.F.R. § 122 (1992)); 38 Fed. Reg. 13,527, 13,530 (1973) (pro-
posed May 22, 1973, never codified).
37 NRDC v. Costle, 568 F.2d 1369, 1377 (D.C. Cir. 1977).
38 Id.
19921 STORM WATER RUNOFF 563
NPDES permit program, despite the administrative bur-
den.39 The court pointed out, however, that section 402
of the Clean Water Act (CWA), which regulates the con-
trol of discharge of pollutants into the waters of the
United States through point sources, gives the EPA con-
siderable flexibility to design permits to accomplish the
desired reduction in pollutant discharges, while minimiz-
ing the practical problems.4 0 The court further suggested
that the EPA could use area or general permits as a means
to reduce the administrative burden.4 1
As a result of the NRDC litigation, the Agency pro-
posed new regulations in 1984.42 Still dissatisfied, NRDC
sued again.4 In the midst of litigation, Congress enacted
its own storm water program in the Water Quality Act of
1987.44
III. THE WATER QUALITY ACT OF 1987
The Water Quality Act of 1987 amended the CWA by
specifically instructing the EPA and the states on how to
9 Id. Specifically, the court held that the legislative history established that (i)
the only way a discharger could avoid the absolute prohibition of a discharge from
a point source under section 301(a) of the CWA was to obtain an NPDES permit,
(ii) effluent limitations did not need to be uniform for the NPDES program to
include storm water point sources, (iii) permit conditions could simply proscribe
industry practices in order to eliminate point source pollution when numeric efflu-
ent limitations were infeasible, and (iv) the EPA had considerable flexibility to
employ administrative devices, such as general or area permits, to address the
administrative burdens. Id. at 1370; see also Water Pollution: Numerical Effluent Limits
for Storm Water Impossible to Achieve, NAFSMA Members Say, 22 Env't Rep. (BNA)
1658 (Nov. 1, 1991) (disussing the court's holding); Water Pollution: Local Officials
Say Numerical Limits Cannot be Used to Regulate Storm Water, 22 Env't Rep. (BNA) 16
(May 3, 1991); Environment, Numerical Limits Inappropriate to Regulate Storm Water,
Officials Say, Daily Rep. for Executives (BNA), No. 81, at A-20 (Apr. 26, 1991).
40 33 U.S.C. § 1342 (1988 & Supp. 11 1990), as amended by Water Resources
Development Act of 1992, Pub. L. No. 102-580, § 364, 106 Stat. 4797 (1992);
Costle, 568 F.2d at 1380.
41 Costle, 568 F.2d at 1381.
42 49 Fed. Reg. 38,812 (1984) (codified at 40 C.F.R. § 122 (1992)).
43 53 Fed. Reg. 4157,4157 (1988) (citing NRDC v. EPA, No. 80-1607 (D.C. Cir.
Dec. 4, 1987) (vacating 40 C.F.R. § 122.26, 122.21(c)(2)).
44 Water Quality Act of 1987, § 402(p), 33 U.S.C. § 1342 (p) (1988), as amended
by Water Resources Development Act of 1992, Pub. L. No. 102-580, § 364, 106
Stat. 4797 (1992); see also 56 Fed. Reg. 40,947, 40,951 (1991) (preamble to pro-
posed regulations codified at 40 C.F.R. § 122 (1992)).
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confront the storm water runoff problem.4 5 Congress
gave some relief to the EPA and state administrators by
providing for a step-wise implementation program for
regulation of storm water discharges.46 First, new section
402(p) provides that certain low priority storm water dis-
charges cannot be regulated by NPDES permitting until
after October 1, 1994. 47 Second, section 402(p) enumer-
ates five types of higher priority storm water discharges,
including storm water discharge from industrial activity,
for which permits may be obtained before October 1,
1994.48 This two-step approach relieves the EPA and the
45 33 U.S.C. § 13 4 2 (p).
46 Id. This provision narrowed the scope of unregulated dischargers initially
affected by the NPDES system from that found in the 1972 amendments and inter-
pretation of the Court of Appeals for the District of Columbia. Id.; see also Federal
Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, 86 Stat.
816 (1972) (current version at 33 U.S.C. §§ 1251-1387 (1988 & Supp. 11 1990), as
amended by Water Resources Development Act of 1992, Pub. L. No. 102-580,
§ 364, 106 Stat. 4797 (1992)); Costle, 568 F.2d at 1377.
47 33 U.S.C. § 1342(p)(1) (1988), as amended by Water Resources Development
Act of 1992, Pub. L. 102-580, § 364, 106 Stat. 4797 (1992). This provision actu-
ally sets out the general rule that permits must not be mandated for discharges
composed entirely of storm water before October 1, 1994. Id. By October 1,
1993, the EPA must establish a comprehensive program to regulate other lower
priority sources of storm water discharges not regulated under § 402(p)(2). Id.
§ 1342(p)(2), (6). The Agency must base this program on studies conducted, in
consultation with the states, under § 402(p)(5). Id. § 1342(p)(5), (6). In efforts to
accomplish this mandate, the Agency has been holding national meetings and has
proposed an approach to Phase II for controlling these sources of storm water
pollution. 57 Fed. Reg. 21,918, 21,918-19 (1992); 57 Fed. Reg. 41,343 (1992) (to
be codified at 40 C.F.R. § 122) (proposed Sept. 9, 1992). A discussion of Phase II
is beyond the scope of this paper.
48 33 U.S.C. § 1342(p)(2) (1988). This section provides that NPDES permits
may be required before October 1, 1994 for the following types of storm water
discharges:
(A) A discharge with respect to which a permit has been issued
under this section before February 4, 1987.
(B) A discharge associated with industrial activity.
(C) A discharge from a municipal separate storm sewer system serv-
ing a population of 250,000 or more.
(D) A discharge from a municipal separate storm sewer system serv-
ing a population of 100,000 or more but less than 250,000.
(E) A discharge for which the Administrator or the State, as the case
may be, determines that the stormwater discharge contributes to a
violation of a water quality standard or is a significant contributor of
pollutants to waters of the United States.
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states from the task of issuing permits to all storm water
dischargers at one time, and gives higher priority to dis-
chargers expected to be the major contributors to
pollution.
As part of this legislation, Congress specifically set forth
action deadlines for the EPA and the states to address the
higher priority industrial and municipal storm water dis-
chargers.4 9 For industrial storm water dischargers, Con-
gress required the Agency to promulgate regulations by
February 4, 1989; dischargers to apply for NPDES permits
by February 4, 1990; and the EPA or the NPDES-author-
ized state to issue or deny permits by February 4, 1991. 50
Congress further singled out industrial storm water dis-
chargers, all of which are on the high-priority schedule,
and requires them to satisfy all provisions of section 301
of the CWA. 51 Section 30152 requires all point sources to
comply with the technology based effluent limitations of:
(1) Best Available Technology (BAT) for toxic and non-
toxic, non-conventional pollutants;53  (2) Best Conven-
49 Id. § 134 2 (p)(4).
N Id. § 1342(p)(4)(A). These statutory deadlines also apply to large municipal
separate storm sewer systems serving populations of 250,000 or more. Id. For
other municipal dischargers, Congress set implementation deadlines one year be-
hind those for industrial and large municipal dischargers. Id. § 1342(p)(4)(B).
Traditionally, dischargers holding NPDES permits must submit an application to
renew their permit at least 180 days before the expiration of the existing permit.
40 C.F.R. § 122.2 1(d) (1992). On November 16, 1990, the EPA promulgated reg-
ulations for storm water dischargers already holding NPDES storm water permits
as of February 4, 1987, providing that these dischargers must submit an applica-
tion for a new permit, to include the new storm water provisions, 180 days before
the old permit expires. 55 Fed. Reg. 47,989, 48,072 (1990) (codified at 40 C.F.R.
§ 122.26(e)(6) (1992)). On November 5, 1991, the EPA extended several submis-
sion deadlines requiring a technical amendment to part 122.26(e)(6), and requir-
ing that if a facility's permit expires on or after May 18, 1992, the discharger must
submit an application using the new storm water provisions. 56 Fed. Reg. 56,547,
56,551-52, 56,554 (1991) (proposed regulation codified at 40 C.F.R.
§ 122.26(e)(6) (1992)); see infra note 189 and accompanying text.
51 33 U.S.C. § 1342(p)(3)(A). Congress provides separate requirements for
municipal dischargers. Id. § 1342(p)(3)(B).
52 id. § 1311.
53 Id. § 1311(b)(2)(A), (C), (D). BAT is the most stringent technology-based
standard for setting NPDES effluent limits for existing plants, based on the per-
formance of the best plants. Id.; NRDC v. EPA, 790 F.2d 289, 293 (3d Cir. 1986),
cert. denied, 479 U.S. 1084 (1987). These effluent limitations define the amounts of
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tional Technology (BCT) for conventional pollutants; 54
and (3) New Source Performance Standards (NSPS) for
new sources of discharges. 5 This means that industrial
storm water dischargers may be required to use end-of-
pipe pollution control equipment in addition to imple-
menting pollution control programs5 6 to achieve these
technology-based effluent limitations, especially if numer-
ical limits are used.5 7
Section 301 further mandates that NPDES permits in-
clude requirements that receiving waters meet water qual-
ity based standards.58 Water quality based standards
serve to impose tighter requirements on effluents than
pollutants that may exist in the discharge from a point source into the waters of
the United States. Congress published a list of 65 toxic pollutants subject to BAT
in table 1 of Committee Print Numbered 95-30 of the Committee on the Public
Works and Transportation of the House of Representatives, and the EPA has re-
fined the list over time. 33 U.S.C. § 1311(b)(2)(C); 40 C.F.R. § 122, app. D
(1992). The EPA also listed in Table 2F-3 of the regulation the toxic pollutants
that must be identified if they are expected to be present in storm water runoff.
55 Fed. Reg. 47,989; 48,090, tbl. 2F-3 (1990) (codified at 40 C.F.R. § 122, app. D,
tbls. II-III (1992)). The statutory discussion of toxic, and pretreatment and efflu-
ent standards appears in § 307 of the CWA. 33 U.S.C. § 1317 (1988). The provi-
sion for factors to be considered in setting effluent limitations appears in § 304 of
the CWA. Id. § 1314(b).
54 Id. § 1311 (b)(E). Congress defines the conventional pollutants subject to
BCT to include Biological Oxygen Demanding (BOD), suspended solids, fecal
coliform (to measure bacterial activity), and pH (a measure of acidity). Id.
§ 1314(a)(4).
55 Id. § 1316.
56 Pollution control programs are prophylactic measures intended to prevent
storm water from contacting and then carrying pollutants into waters of the
United States. See infra notes 237-45 and accompanying text for a discussion of
storm water pollution prevention plans.
51 See supra notes 53-55 and accompanying text for a discussion of the different
types of effluent limitations. In NRDC v. Costle, the D.C. Circuit held that it was
not necessary for every class and category of point source to have uniform guide-
lines. NRDC v. Costle, 568 F.2d 1369, 1379 (D.C. Cir. 1977) (citing NRDC v.
Train, 510 F.2d 692, 710-11 (D.C. Cir. 1975)). Nor did the court find that it was
necessary that the Agency set numerical effluent standards for this type of point
source. Id. at 1380. Instead, the court suggested that the EPA had considerable
flexibility in framing permits to reach the desired outcome. Id. Thus, EPA may
set non-numerical effluent limitations to serve as the minimum requirement for
industrial storm water discharge permits. See infra Part IV.G. for a discussion of
minimum permit requirements.
58 33 U.S.C. § 1312(a) (1988). Every three years, states must set the use goals
for all bodies of water within their state and establish the criteria that would allow
for these designated uses. Id.
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BAT, BCT, or NSPS if the receiving water fails to meet its
intended uses. 9 This means that certain industrial storm
water dischargers may be subjected to tighter restriction
than BAT, BCT, or NSPS if the water receiving the storm
water runoff is too contaminated for its current desig-
nated use.60
The remaining provisions of section 402(p) of the CWA
provide that the EPA and the states must conduct three
studies to address the low priority storm water discharg-
ers.61 Specifically, Congress intends the EPA and the
states to conduct three studies to: (1) identify the low pri-
ority storm water dischargers not needing permits until
after October 1, 1994;62 (2) determine the nature and ex-
tent of pollutants in these discharges; 63 and (3) establish
procedures and methods to control storm water dis-
charges.64 Finally, before October 1, 1993, the Agency
must issue regulations based on results of the three stud-
ies to establish a comprehensive program for the low pri-
ority discharges.65
IV. EPA REGULATIONS IMPLEMENTING THE
WATER QUALITY ACT OF 1987
A. HISTORY OF THE REGULATIONS
The EPA had already promulgated storm water regula-
59 Id.
6 Id. EPA generally requires that designated uses for all navigable waters be
set at what is known as "fishable/swimmable," as a minimum, whenever attaina-
ble. Id. § 1313(c)(2)(A); see 40 C.F.R. §§ 131.6(a), 131.10(g) (1991); see also Jef-
frey Gaba, Federal Supervision of State Water Quality Standards Under the Clean Water
Act, 36 VAND. L. REV. 1167, 1194-96 (1983).
61 33 U.S.C. § 1342(p)(5) (1988).
62 Id. § 1342(p)(5)(A).
63 Id. § 1342(p)(5)(B).
64 Id. § 1342(p)(5)(C).
65 33 U.S.C. § 1342(p)(6) (1988), as amended by Water Resources Development
Act of 1992, Pub. L. No. 102-580, § 364, 106 Stat. 4797 (1992). In conjunction
with this mandate, the Agency has been holding national meetings to consider
options for controlling these low priority discharges. 57 Fed. Reg. 21,918 (1992).
See infra part IV.F. (discussing EPA's status concerning other statutory deadlines).
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tions in 1984,66 which were the subject of litigation with
NRDC,67 when Congress enacted the Water Quality Act
of 1987.68 Thus, the EPA requested that the United
States Court of Appeals for the District of Columbia va-
cate the 1984 regulations. 69 The court granted the EPA's
request and remanded the regulations to the EPA for fur-
ther rulemaking. 70 This gave the Agency a chance to start
over.
In January, 1989, the EPA issued a final interpretive
rule 7' to codify several of the 1987 amendments to the
CWA. 72 The Agency failed, however, to promulgate regu-
lations specifying permit application requirements for
storm water discharges by the deadlines required under
the new section 402(p) of the CWA.73 As a result, EPA
ended up back in court.7 4 This time, however, the Agency
649 Fed. Reg. 37,998 (1984) (codified at 40 C.F.R. § 122) (1992). See supra
note 42 and accompanying text.
67 53 Fed. Reg. 4157, 4157 (1988) (citing NRDC v. EPA, No. 80-1607 (filed
June 3, 1980)).
66Water Quality Act of 1987, § 402(p), 33 U.S.C. § 1342(p) (1988), as amended
by Water Resources Development Act of 1992, Pub. L. No. 102-580, § 364, 106
Stat. 4797 (1992). See supra notes 32-44 and accompanying text (discussing the
legislative history leading to promulgation of the Water Quality Act of 1987).
69 NRDC v. EPA, No. 80-1607 (D.C. Cir. Dec. 4, 1987).
70 Id. Twelve issues remained to be determined. 53 Fed. Reg. 4157, 4157
(1988).
71 An interpretive rule is one that "simply states what [EPA] thinks the [under-
lying] statute means and only 'reminds' affected parties of existing duties."
United Technologies Corp. v. EPA, 821 F.2d 714, 718 (D.C. Cir. 1987) (quoting
General Motors v. Ruckelshaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984 (en banc)),
cert. dened, 471 U.S. 1074 (1985)).
72 54 Fed. Reg. 246 (1989) (current version at 40 C.F.R. §§ 122-125, 130, 403
(1992)). This interpretive rule revised the EPA's existing NPDES permit and pre-
treatment program, as well as other CWA provisions, to reflect the changes caused
by the 1987 amendments to the CWA and recent court decisions. Id.
11 See 33 U.S.C § 1342(p)(4); 55 Fed. Reg. 47,989, 47,994 (1990) (preamble to
regulations codified at 40 C.F.R. §§ 122-124 (1992)). When the EPA published
its interpretive rule in 1989 to implement many provisions of the 1987 amend-
ments to the CWA, the Agency indicated that it did not include the storm water
discharge provisions because those regulations required codification as well as
notice and comment rulemaking. 54 Fed. Reg. 246, 246 (1989).
71 Several citizens filed suit onJuly 20, 1989, for EPA's failure to meet the Feb-
ruary 4, 1989, deadline for promulgating final storm water regulations for indus-
trial and large municipal discharges. Williams v. Reilly, No. 89-6265-E (D. Or.
July 20, 1989); see also 55 Fed. Reg. 47,989, 47,994 (1990); Water Pollution: Court
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entered into a consent decree requiring the EPA to pro-
mulgate the missing regulations by October 31, 1990. 75
Unfortunately for the EPA, the final rule for setting forth
permit application requirements for storm water dis-
charges was held up with the Office of Management and
Budget (OMB) for several months, causing the Agency to
miss the latest deadline by a few weeks. 7 6 Publication fi-
nally occurred on November 16, 1990. 77  Shortly after
these regulations were promulgated, NRDC filed a Peti-
tion for Review challenging the regulations on several
grounds. 78  The Ninth Circuit decided the case on June 4,
1992, 79 upholding some provisions and rejecting others,
but it is unclear at this time exactly what impact the deci-
sion will have on the regulated community. 0
B. SCOPE OF THE REGULATIONS
The new permit-application regulations delineate the
Extends EPA Deadline for Issuing Storm Water Regulations, 21 Env't Rep. (BNA) 499,
499 (July 20, 1990).
75 Williams v. Reilly, No. 89-06265-E (D. Or. July 20, 1989) (amending consent
decree); 55 Fed. Reg. 47,989, 47,994 (1990) (preamble to regulations codified at
40 C.F.R. § 122-124 (1992)).
76 See 55 Fed. Reg. 47,989, 48,091 (1990) (codified at 40 C.F.R. § 122 (1992));
see also Environment, OMB, EPA Agree on Storm Water Rule; Proposal to be Released by
End of July, Daily Rep. for Executives (BNA) No. 133, at A-21 (July 11, 1991)
(OMB and EPA disagreed on requirements for containment at certain facilities,
requirements for identification of pollutants in discharges, and controls for storm
water at construction sites.); Environment, OMB Suspension of Storm Water Rule Review
to Draw EPA Response, Official Says, Daily Rep. for Executives (BNA) No. 90, at A-7
(May 9, 1991) (OMB notified EPA Administrator William K. Reilly in an April 9th
letter, that it had suspended review of the draft storm water regulation. OMB
explained that the regulations were inconsistent with the policy goals of Executive
Order 12,291, implying a "strong preference for allowing firms to adopt the least
cost method of compliance" with environmental regulations.). The administrative
requirement for EPA to respond to the more than 3000 pages of public comment
on this controversial regulation, also contributed to the delay in promulgating the
final rule. Water Pollution: More Storm Water Regulations to be Developed to Comply With
Water Act, 21 Env't Rep. (BNA) 1275, 1275 (Nov. 9, 1990).
77 55 Fed. Reg. 47,989 (1990) (codified at 40 C.F.R. §§ 122-124 (1992)).
78 Brief for Petitioner at 1, NRDC v. EPA, No. 91-70200 (9th Cir. Dec. 7, 1990)
(consolidated with No. 90-70671). The NRDC alleged among other things, that
the Agency unlawfully extended statutory deadlines and unlawfully excluded cer-
tain dischargers without proper public notice and comment. Id.
79 NRDC v. EPA, 966 F.2d 1292 (9th Cir. 1992).
80 See infra notes 102-104, 108, 140, 189-90, 194-95 and accompanying text.
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scope of the NPDES storm water program.8' It is impor-
tant to note that the new rules only apply to point sources
and not sheet runoffs, even from an industrial facility.8" It
is also necessary to understand, however, that the courts
have interpreted the term "point source" very broadly to
include any situations where the surface of the land has
been changed or graded to create a discrete conveyance
so that the runoff ultimately empties into navigable
water.83 Intent to construct a point source is not neces-
sary, provided that the conveyance is the reasonably likely
route the storm water will take to reach waters of the
United States.84 The determining factor seems to be
merely whether a change has been made to the surface of
the land.85 Also, it will be up to the discharger to make
the initial determination whether a point source exists at
the facility, i.e. whether an NPDES permit is required.s
81 40 C.F.R. § 122.1 (1992). Specifically, the new regulations again expand the
scope of Part 122 to include storm water discharges that must be regulated under
the NPDES program in accordance with section 402 (p) (4) of the Clean Water Act.
Id.; 33 U.S.C. § 1342(p)(4) (1988).
82 55 Fed. Reg. 47,989, 47,996 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)). Note that the statute only requires NPDES permits
for discharges through point sources. 33 U.S.C. § 1311(b). For example, opera-
tors of landing strips discharging storm water through infiltration into vegetated
areas are not covered by this permitting scheme. Letter from Ephraim King,
Chief, NPDES Program Branch, EPA to William L. Cousins, President, National
Association of State Aviation Officials (Aug. 19, 1991) (on file with the author).
83 Sierra Club v. Abston Constr. Co., 620 F.2d 41, 44-45 (5th Cir. 1980). The
court declared that "[s]imple erosion over the material surface, resulting in the
discharge of water and other materials into navigable waters, does not constitute a
point source discharge, absent some effort to change the surface, to direct the
water flow or otherwise impede its path." Id. See also supra note 31.
84 Sierra Club, 620 F.2d at 44-45. In Sierra Club, the court went on to say that:
Nothing in the Act relieves [dischargers] from liability simply be-
cause the operators did not actually construct those conveyances, so
long as they are reasonably likely to be the means by which pollu-
tants are ultimately deposited into a navigable body of water. Con-
veyances of pollution formed either as a result of natural erosion or
by material means, and which constitute a component of a... drain-
age system, may fit the statutory definition and thereby subject the
operator to liability under the Act.
Id. at 45.
85 Id.
86 55 Fed. Reg. 47,989, 47,996-97 (1990) (preamble to regulations codified at
40 C.F.R. §§ 122-124 (1992)). Since a discharger only needs to apply for an
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The new rule further excludes discharges into ground
water, provided there is no hydrological affinity between
the ground water and the nearby surface water. Also,
the statute does not require NPDES permits for industrial
discharges into publicly-owned treatment works
(POTWs). 88  The Agency treats these as "indirect dis-
NPDES permit if the discharge occurs from a point source, if the discharge enters
the waters of the United States via any means other than a point source, the dis-
charger would not be subject to NPDES regulation. If storm water flows off the
discharger's premises through a point source, it will be necessary to apply for an
NPDES permit. If it is unclear whether the discharge occurs via a point source,
the discharger may decide to apply for a permit and potentially be subject to regu-
lation unnecessarily. Alternatively, the discharger may decide not to apply for a
permit and risk sanctions by the EPA or the courts. Id.; see infra notes 269-76 and
accompanying text concerning possible penalties. The EPA published the Gui-
dance Manual for the Preparation of NPDES Permit Application for Storm Water
Discharges Associated with Industrial Activity in April, 1991, to help facilities de-
termine whether they are covered by the new regulations. EPA Gets Tough, supra
note 22, at 16.
87 55 Fed. Reg. 47,989, 47,997 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)); see, e.g., Exxon Corp. v. Train, 554 F.2d 1310, 1312
n.1 (5th Cir. 1977) (equating disposal into deep wells with disposal into ground
water); McClellan Ecological Seepage Situation v. Weinberger, 707 F. Supp. 1182,
1195-96 (E.D. Cal. 1988) (finding that Congress did not intend to require dis-
charge permits for discharges into isolated ground water). For example, if the
storm water runoff flows into ground water that empties into a stream, the dis-
charge may be subject to the new rule. 55 Fed. Reg. at 47,997. Ground water
pollution is generally regulated under other statutory provisions, such as the Safe
Drinking Water Act, Public Health Services Act, Pub. L. No. 78-410, 58 Stat. 682
(1944) (current version at 42 U.S.C. §§ 300j-26 (1988)), and the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA, also known
as the Superfund), Pub. L. No. 96-510, 94 Stat. 2767 (1980) (current version at 42
U.S.C.A. §§ 9601-9675) (1988 & Supp. I 1990).
88 33 U.S.C. §§ 1311(b), 1317(b) (1988). The EPA's regulatory definition of
the term "discharge of a pollutant" encompasses
additions of pollutants into waters of the United States from: sur-
face runoff which is collected or channelled by man; discharges
through pipes, sewers, or other conveyances owned by a State, mu-
nicipality, or other person which do not lead to a treatment works;
and discharges through pipes, sewers, or other conveyances, leading
into privately owned treatment works. This term does not include
an addition of pollutants by any "indirect discharger."
40 C.F.R. § 122.2 (1992). An indirect discharger is a "nondomestic discharger
introducing 'pollutants' to a 'publicly owned treatment works.' " Id. Although
the Agency does not require permits for discharges into Publicly-Owned Treat-
ment Works (POTWs), it does require NPDES permits for all discharges into mu-
nicipal separate storm sewer. 55 Fed. Reg. 47,989, 47,998 (1990) (preamble to
regulations codified at 40 C.F.R. §§ 122-124 (1992)). The EPA considers these to
be direct discharges. Id. Discharges into combined sanitary and storm sewer sys-
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charges" subject only to pretreatment standards.89 Theo-
retically, the discharges that flow into a POTW do not
flow directly into navigable waters and therefore, do not
constitute a discharge of a pollutant under the statute.9 °
Further, any pollutants from these indirect dischargers
are treated by the POTW's control system before the
water empties into waters of the United States.91
In the Agency's original proposal to create the permit
application rule for the NPDES storm water program, it
excluded industrial point source discharges into large or
medium municipal separate storm sewer systems.9 2 As
with indirect dischargers emptying into POTWs, the pro-
posed rule required such dischargers to simply notify the
municipality of the discharge and the municipality would
be the party responsible for control of discharges into wa-
ters of the United States. 3 The Agency abandoned this
approach, however, in its promulgation of the final rule
because of the problems associated with placing the bur-
den of controlling industrial dischargers on
municipalities .
One of the practical problems with the EPA's original
approach to discharges into municipal separate storm
sewer systems was the resource and enforcement con-
tems are indirect discharges subject only to pretreatment. Id.; EPA Gets Tough,
supra note 22, at 16.
89 55 Fed. Reg. 47,989, 47,998 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
9 Id.
91 POTWs are considered direct dischargers subject to secondary treatment ef-
fluent limitations and NPDES requirements. 33 U.S.C. §§ 131 1(b)(l)(B), 1342(a),
(b) (1988). Thus, pollutants from indirect dischargers pass through the POTW's
secondary treatment system before being discharged into the waters of the United
States. Id.
12 53 Fed. Reg. 49,415, 49,427-30, 49,466 (1988) (current version at 40 C.F.R.
§ 122.26(a)(3) (1992)).
9s Id. Based on the information received from a discharger, the municipality
would be responsible for controlling all pollutants in the discharge leaving its fa-
cility. Id. The Agency favored this approach because of the reduction in adminis-
trative burden from issuing permits. Id.
55 Fed. Reg. 47,989, 47,998-99 (1990) (preamble to regulations codified at
40 C.F.R. §§ 122-124 (1992)).
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straints on the municipalities.95 Many municipalities sim-
ply do not possess the means or legal authority to control
discharges to their systems from industrial sources.96 As a
result, the EPA now requires NPDES permits for all in-
dustrial, direct dischargers, even if their runoffs empty
into a municipal separate storm sewer system or into pri-
vately or federally owned storm water conveyances. 97 If
the runoff from an industrial discharger empties into a
medium or large municipal system, the discharger must
still notify the municipality of the name, location and type
of facility creating the discharge. 98 This gives the munici-
palities additional information on what sort of contamina-
tion problems they may see in the future.
Finally, the new rule for storm water discharges ad-
dresses the scope of the term "associated with industrial
activity." 99 According to the EPA's interpretation, the
legislative history indicates that Congress thought the
term should include discharges "directly related to manu-
facturing, processing or raw materials storage areas at an
industrial plant."' 0 0 The Agency, therefore, tries to dis-
tinguish between activities it considers to be associated
with industrial activity and those it considers to be gener-
ally wholesale, retail, service, or commercial activities.10
In Natural Resources Defense Council, Inc. v. United States Envi-
ronmental Protection Agency, 02 the Ninth Circuit recently re-
95 Id. at 47,998.
- Id. at 48,000.
97 Id. at 47,993, 48,006. Dischargers regulated under the federal General Per-
mit must submit a copy of their Notice of Intent (NOI) to the municipality to
receive the discharge. 57 Fed. Reg. 41,235, 41,306 (1992) (General Permit Part
II.D.); see infra Part IV.G. on the requirements of the federal general permit.
98 55 Fed. Reg. 47,989, 48,000, 48,064 (1990) (preamble to regulations codi-
fied at 40 C.F.R. § 122.26(a)(4) (1992)). Notification must be provided no later
than May 15, 1991, or 180 days before commencing the discharge. Id.
I9 d. at 48,007 (codified at 40 C.F.R. § 122.26(b)(14)). For a discussion of the
impact of the new regulations, see supra notes 20-24 and accompanying text.
100 55 Fed. Reg. 47,989, 48,007 (1990) (preamble to regulations codified at 40
C.F.R. § 122.26(b)(14) (1992)) (citing 132 CONG. REC. H10932, H10936 (daily ed.
Oct. 15, 1986); 133 CONG. REC. H176 (daily ed. Jan. 8, 1987)).
10, 55 Fed. Reg. 47,989, 48,007 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
102 966 F.2d 1292 (9th Cir. 1992).
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jected this distinction and found that the Agency must
regulate all industrial activities. '0 3 Regardless of this deci-
sion, however, the EPA considers most aircraft landing ar-
eas and fixed based operations (FBOs) as facilities
"associated with industrial activity,"' t 4 so how this prob-
lem is finally resolved will not likely have a significant im-
pact on the aviation industry.
The EPA identifies transportation facilities covered by
this permitting scheme according to Standard Industrial
Classification (SIC) 45.105 This SIC code includes airports
but does not include services that only incidentally use
airplanes, such as crop dusting, aerial photography, or fly-
ing fields maintained by aviation clubs.' 0 6  The Agency
has also indicated that since SIC code 45 deals with facili-
ties engaged in economic or business activities, it does not
address privately owned airstrips for non-commercial use
or recreational balloonports and gliderports.10 7 It cur-
rently appears, therefore, that the EPA plans to exempt
these non-commercial facilities from regulation. 10 8
The Agency specifically includes the portions of trans-
los Id. at 1304. The court held EPA's exclusion of light industrial enterprises
from the definition of "associated with industrial activity" to be impermissible. Id.
The Agency did not address the Ninth Circuit's holding in the final rule on the
General Permit, based upon an interpretation that the Agency must conduct fur-
ther proceedings to address the court's concerns. 57 Fed. Reg. 41,235, 41,262
n.20 (1992).
-04 40 C.F.R. § 122.26(b)(14)(viii) (1992); see supra note 24 and accompanying
text.
105 40 C.F.R. § 122.26(b)(14)(viii) (1992); see supra note 101.
-0 4 C.F.R. § 351, app. A (1992); Letter from Ephrain King, Chief NPDES Pro-
gram Branch, EPA, to William L. Cousins, President, National Association of
State Aviation Officials (Aug. 19, 1991) (discussing the scope of the NPDES regu-
lations) (on file with the author). Services covered by SIC code 45 include: air
cargo carriers, air passenger carriers, courier services (air), letter delivery (private:
air), package delivery (private: air), parcel delivery (private: air), air taxi services,
air ambulance services, flying charter services, helicopter carriers, sightseeing air-
plane services, air traffic control (except government), aircraft cleaning and
janitorial service, aircraft servicing and repairing (except on a factory basis), air-
craft storage at airports, aircraft upholstery repair, air freight handling at airports,
airport hangar rental, airport leasing (if operating airport), airport terminal serv-
ices, airports, flying fields (except those maintained by aviaion clubs), and hangar
operations. 40 C.F.R. § 351, app. A (1992).
107 40 C.F.R. § 351, app. A (1992).
108 It is unclear whether the recent Ninth Circuit decision will impact the EPA's
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portation facilities that have "vehicle maintenance shops,
material handling facilities, equipment cleaning opera-
tions or airport deicing operations" as subject to the
NPDES permit requirements."° It is notable that the EPA
excludes other non-industrial areas of these facilities, pro-
vided the storm water draining from these areas is not
mixed with storm water draining from the included
areas."I t0
The requirements for NPDES storm water permits may
also affect the transportation business because construc-
tion activities are considered to be associated with indus-
trial activity."' In its final regulation, the EPA classified
construction activities that disturb five acres of total land
area or more to be "associated with industrial activity."'' 12
The EPA's de minimis exemption for construction sites of
less than five acres has, however, been struck down by the
Ninth Circuit because it considered the EPA's rationale
for choosing a five-acre limit inadequate and, therefore,
treatment of the non-commercial facilities. NRDC v. EPA, 966 F.2d 1292, 1304
(9th Cir. 1992); see supra text accompanying notes 78-80.
-0 40 C.F.R. § 122.26(b)(14)(viii) (1992); see supra note 101. The EPA appar-
ently concluded that these areas have the greatest potential for causing the dis-
charge of pollutants into storm water.
110 40 C.F.R. § 122.26(b)(14)(viii) (1992). The regulation reads: "Only those
portions of the facility that are either involved in vehicle maintenance (including
vehicle rehabilitation, mechanical repairs, painting, fueling, and lubrication),
equipment cleaning operations, airport deicing operations, or which are other-
wise identified under paragraphs (b)(14)(i)-(vii) or (ix)-(xi) of this subsection are
associated with industrial activity." Id. Further, in defining "storm water dis-
charge associated with industrial activity," the EPA specifically excludes separate
non-industrial areas such as office buildings and accompanying parking lots. Id.
§ 122.26(b)(14). Thus, at some facilities it may be desirable to segregate storm
water associated with industrial activities from that flowing from non-industrial
areas.
I Id. § 122.26(b)(14)(x). Construction activity includes clearing, grading, and
excavation activities. Id. These additional environmental requirements will likely
increase construction costs and may affect the time required to complete a given
construction activity. EPA recently promulgated the Final NPDES General Per-
mits for Storm Water Discharges from Construction sites. 57 Fed. Reg. 41,176
(1992). The contents of the general permit for construction activities, however,
are beyond the scope of this paper.
112 40 C.F.R. § 122.26(b)(14)(x) (1992). Further, the disturbance of five acres
or more need not occur within a given time frame; the permit requirements apply
if five acres or more are included in one common plan of development. Id.
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arbitrary and capricious.' 3 The court focused on the
EPA's "admission that even small construction sites can
have a significant impact on local water quality,"'" 4 lead-
ing the court to find the EPA's de minimis principle inap-
plicable." 5 Regardless of what the Agency does on
remand, however, there is no doubt that construction ac-
tivities will in some way require storm water discharge
regulation.
C. WHO Is THE RESPONSIBLE PARTY?
According to EPA regulations, the operator of a facility
is the person responsible for obtaining the NPDES per-
mit." 6 This is true even when the facility is owned by a
third party." 17 Whether the facility is operated by a corpo-
ration, partnership, sole proprietor, municipality, state,
federal public agency or a general contractor, the EPA de-
fines specifically who must sign and accept responsibility
for the NPDES permit." 8
One issue that arises at airports as a result of this ar-
rangement is the determination of where liability will fall
as a result of permit violations. The Agency concludes
that the operator of the facility is generally accountable
for storm water runoff from the premises, regardless of
the origin of the discharge.1 9 Thus, the question be-
113 NRDC, 966 F.2d at 1305-06; see supra notes 78-80, 108 and accompanying
text.
14 NRDC, 966 F.2d at 1306. The dissent appropriately pointed out that EPA
never defined what they meant by "small." Id. at 1315 n.3.
115 Id. at 1306. Recently the Agency took the position that small construction
sites need not submit a permit application until the EPA conducts further
rulemaking. 57 Fed. Reg. 60,444, 60,446 (1992) (preamble to regulation to be
codified at 40 C.F.R. § 122).
16 40 C.F.R. § 122.21(b) (1992).
117 Id.
118 Id. § 122.22(a); 57 Fed. Reg. 41,235, 41,316 (1992) (General Permit Part
VII.G.I.). For construction activities, the EPA concludes that the permittee
should be the general contractor. 55 Fed. Reg. 47,989, 48,034, 48,063 (1990)
(codified at 40 C.F.R. § 122.22(b) (1992)).
19 55 Fed. Reg. 47,989, 48,010 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
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comes who exactly is the operator of the facility, subject
to permitting requirements and potential liability?
Although the vast majority of landing areas are pri-
vately owned, states and governmental entities also hold a
large number of these facilities and the majority of the
major general aviation airports.12 0 The airlines and ser-
vice businesses become tenants at the different facilities,
holding contracts to conduct business on the airport
property. 121
Since the operator of the facility is responsible for
storm water runoff, the first question is whether the owner
is also the operator of the facility, or whether tenants are
the operators of their individual facilities (as part of the
larger facility) with the duty to apply for permits. The an-
swer may depend upon how the airport is organized, how
inseparable each tenant's operation is from others, and
how much the owner is involved in the operation of the
facility. It might be that a tenant, such as an FBO, would
be isolated enough to hold its own permit. 22 On the
other hand, the airport operator may necessarily be the
responsible party for a runway used by several airlines.1 23
Separate permitting under these circumstances would not
be practical.
A second question may be whether each tenant, the
party likely to be generating the pollutants contaminating
storm water runoff, can be required to obtain an NPDES
permit even if the airport operator, the landlord, gets a
permit. If not, the question becomes what provisions will
be necessary for the owner or operator to enforce permit
compliance by its tenants.
120 Letter from William L. Cousins, President, NASAO, to William K. Reilly,
Administrator, EPA (Feb. 12, 1991) (on file with the author). NASAO estimates
that within the 50 states, plus Guam and Puerto Rico, states own and operate 525
landing areas; other government agencies, such as counties and municipalities,
own 4559 landing areas; and the private sector owns and operates the remaining
12,362 landing areas. Id.; see infra note 252.
121 ERC ENVIRONMENTAL AND ENERGY SERVICES Co., GUIDANCE FOR ISSUING
NPDES STORM WATER PERMITS FOR AIRPORTS 1-6 (1990).
122 Id. at 1-6, 1-7.
123 Id.
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Finally, questions arise as to whether the landlord, ten-
ant, or both are liable for violations of permits, and if a
tenant is to be held liable, what evidence must be
presented to establish the specific tenant's liability. 2 4
D. PERMirING STRATEGY
The EPA has recently developed its long-term strategy
for prioritizing permits for storm water discharges associ-
ated with industrial activity.' 25 This general conceptual
framework consists of a four-tiered system designed to in-
itially address administrative concerns by bringing all in-
dustrial dischargers under permit requirements, then in
later phases implementing tighter controls over industries
and facilities of greater concern. 26
Tier I - Baseline Permitting: The Agency will establish
baseline permitting, where the EPA issues general permits
to cover most storm water discharges associated with in-
dustrial activity. The Agency expects these general per-
mits to function as models for states with authorized
NPDES programs. 2 7 Under this initial tier, covered dis-
124 Problems similar to the foregoing arise in construction activities. NPDES
General Permits and Reporting Requirements for Storm Water Discharges Associated With
Industrial Activity; Proposed Rule. Public Hearing before EPA in Dallas, Texas (Sept. 23,
1991) (statement of the Director of Governmental Affairs for the Associated Gen-
eral Contractors of Dallas, Texas) [hereinafter Public Hearing]. The EPA believes
that the general contractor has the duty to obtain NPDES permits for storm water
discharge. 55 Fed. Reg. 47,989, 48,034, 48,063 (1990) (codified at 40 C.F.R.
§ 122.22(b) (1992)). The general contractor may not be the first contractor on
the job, however, because design work and even preliminary ground preparation
may be completed before a general contractor is ever selected. Public Hearing,
supra (testimony of the Director of Governmental Affairs for the Associated Gen-
eral Contractors of Dallas, Texas).
125 57 Fed. Reg. 11,393, 11,397-400 (1992) (preamble to regulation codified at
40 C.F.R. § 122 (1992)); 55 Fed. Reg. 47,989, 48,002-03 (1990) (preamble to reg-
ulations codified at 40 C.F.R. §§ 122-124 (1992)); 56 Fed. Reg. 40,947, 40,953-91
(1991) (preamble to proposed regulations codified at 40 C.F.R. § 122 (1992)).
126 57 Fed. Reg. 11,393, 11,397-400 (1992) (preamble to regulations codified at
40 C.F.R. § 122 (1992)); see 56 Fed. Reg. 40,947, 40,953-99 (1991) (preamble to
proposed regulations codified at 40 C.F.R. § 122 (1992)).
127 56 Fed. Reg. 40,947, 40,954 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)). Two federal NPDES General Permits were re-
cently published in final form in the Federal Register. 57 Fed. Reg. 41,175,
41,235 (1992). The first covers storm water discharges associated with industrial
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chargers will be required to adopt pollution prevention,
best management practices, or both. '2  As a result, cov-
ered facilities will be apprised of their legal responsibili-
ties and given an opportunity to comply with the CWA.12 9
The EPA and the states will also begin compiling and ana-
lyzing storm water discharge data from priority industries
that can be used in establishing subsequent permitting ac-
tivities.13 0 The Agency believes that the baseline permits
will help to coordinate activities between storm water dis-
charges associated with industrial activity and the require-
ments of municipal storm water management
programs."' Finally, the baseline permits will serve as a
basis for pursuing selected enforcement actions. 3 2 As
problem areas are identified and priorities are estab-
lished, the Agency can identify storm water dischargers
requiring more stringent control.
Tier II - Watershed Permitting: Under Tier II, the EPA in-
tends to specifically address facilities located within water-
sheds shown to be harmed by storm water discharges
associated with industrial activity. 3 3 Tier III - Industry-Spe-
cific Permitting: In Tier III, the EPA will specifically ad-
dress priority industrial categories with individual or
industry-specific general permits.3 4  Tier IV - Facility-Spe-
cific Permitting: Tier IV will deal with individual permitting
where the potential for pollution from the discharge war-
rants individual regulation and the additional administra-
activities, and the second deals specifically with construction activities. Id.; see infra
Part IV.G. for a discussion of the contents of the final General Permit for Storm
Water Discharges Associated with Industrial Activity. The contents of the final
General Permit for Storm Water Discharges from Construction Sites is beyond
the scope of this paper.
128 57 Fed. Reg. 11,393, 11,398 (1992) (preamble to regulation codified at 40
C.F.R. § 122 (1992)).
129 Id.
[so Id. Citizens may also review storm water discharge data under section
308(b) of the CWA. 33 U.S.C. § 1318(b) (1988).
131 57 Fed. Reg. 11,393, 11,398 (1992) (preamble to regulation codified at 40
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tive burden. 35
In conjunction with the EPA's efforts, State Storm
Water Permitting Plans should provide "an effective basis
for ensuring adequate public input, evaluating program
activities and priorities, and providing program oversight
during the earlier stages of program development.' ' 36
The EPA requests that states submit their plans to the Of-
fice of Wastewater Enforcement and Compliance by April
3, 1995 and expects states to update their plans regu-
larly. 3 7 These plans should include information concern-
ing municipal separate storm sewer systems, permitting of
storm water discharges associated with industrial activity,
regulation of impacted waters, and handling of case-by-
case designations of facilities contributing to violations of
water quality standards or designated as significant con-
tributors of pollutants to waters of the United States. 3 1
E. PERMITTING OPTIONS
In accordance with the EPA's proposed permitting
strategy, permits for storm water discharges associated
with industrial activity may be obtained in one of three
different ways: (i) submitting an individual application; 3 9




138 Id.; 33 U.S.C. § 1342(p)(2)(E) (1988).
139 40 C.F.R. § 122.26(c)(1) (1992). The application for an individual permit
involves submission of a substantial amount of information, including: a topo-
graphic map of the facility showing drainage outfalls, an estimate of the area's
impervious surfaces, a description of significant materials and management prac-
tices, a certification that outfalls only contain storm water, information regarding
past leaks or spills of toxic or hazardous pollutants, and most significantly, quanti-
tative data reporting results of analysis of samples collected during qualified
storm event. Id. Note that individual permits will be used for Tier II - water shed
permitting, and exclusively for Tier IV - facility specific permitting. 56 Fed. Reg.
40,947, 40,954 (1991) (preamble to proposal regulations codified at 40 C.F.R.
§ 122 (1992)). See infra text accompanying notes 142-49 for a discussion of the
individual permit option.
140 40 C.F.R. § 122.26(c)(2) (1992). The group application must be submitted
in two parts. Id. Part 1 describes the participants in the group and Part 2 contains
the type of quantitative data required for an individual permit, except that only
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Notice of Intent (NOI) to be covered under a general
permit. 4 1
The EPA expects individual permit applications to be
an important consideration in all phases of the permitting
process.142 During Tier I, although potentially covered by
a general or group permit, businesses might prefer indi-
vidual permit applications for a variety of reasons. 43
Thus, they are given the option of submitting an individ-
samples representative of the group must be submitted thereby reducing the costs
inherent in sample collection, analysis, and reporting. Id. NRDC challenged the
EPA's current group permit program for failure to provide for public notice and
comment as required by the Administrative Procedures Act. Brief for Petitioners
at 66-74, NRDC v. EPA, No. 91-70200 (9th Cir. Dec. 7, 1990) (consolidated with
No. 90-70671); see Administrative Procedures Act, Pub. L. No. 79-404, 60 Stat.
237 (1946) (codified as amended in scattered sections of 5 U.S.C.). The Ninth
Circuit rejected NRDC's claim, finding that EPA's decision on Part 1 of a group
permit application was not a "rule" as defined in § 551(4) of the Administrative
Procedures Act (APA) and, consequently, was not subject to notice and comment
requirements. NRDC v. EPA, 966 F.2d 1292, 1309 (9th Cir. 1992); 5 U.S.C.
§ 551(4) (1988). The court determined that EPA's decision on a group permit
was "specific to a particular permit application and approval of a preliminary ap-
plication will not implement, interpret or prescribe any general law or policy pur-
suant to 5 U.S.C. § 551(4)." 966 F.2d at 1309. See infra text accompanying notes
150-67 for a discussion of the group permit option.
14, 56 Fed. Reg. 40,947, 40,992 (1991) (codified at 40 C.F.R. § 122.28(b)(2)
(1992)); 57 Fed. Reg. 41,235 (1992). The OMB initially disapproved the pro-
posed draft general permit for failure to comply with the Paperwork Reduction
Act. 57 Fed. Reg. 3202 (1992); see Paperwork Reduction Act of 1980, Pub. L. No.
96-511, 94 Stat. 2812 (1980) (current version at 44 U.S.C. §§ 3501-3520 (1988)).
Note that the general permit may be used for Tier II - watershed permitting, of
the long-term permitting strategy. 56 Fed. Reg. 40,947, 40,954 (1991) (preamble
to proposed regulations codified at 40 C.F.R. § 122 (1992)). Many expect the
general permit to be the preferred route for most industries. Water Pollution: Gen-
eral EPA Storm Water Permit Proposal Seen as Preferred Route for Most Industries, 22
Env't Rep. (BNA) 1022, 1022 (Aug. 9, 1991). Facilities with existing NPDES indi-
vidual or group permits will not be eligible for the general permit. 57 Fed. Reg.
41,235, 41,305 (1992) (General Permit Part I.B.); Carol M. Merchasin, EPA Takes
Next Step in Storm-Water Permit Program; Drowning in Reality, MicH. LAw. WKLY, Nov.
25, 1991, at 24A. See infra text accompanying notes 168-88 for a discussion of the
general permit option.
142 55 Fed. Reg. 47,989, 48,003 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)). This is true even though the data requirements are
more demanding. See supra note 139 and accompanying text:
141 Fortune 500 Industrials Struggling to Meet Approaching EPA Storm Water Permit
Deadlines; Majority Need Deadline Extensions, Bus. WIRE, Sept. 26, 1991 (a survey of
Fortune 500 Industrial companies showed that 54% of them believe the individ-
ual permit will be more appropriate for most of their facilities); 57 Fed. Reg.
41,235, 41,266 (1992).
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ual application. 144 Alternatively, individual permits may
be required in certain circumstances. 45 For example, the
permitting authority may require a general permit appli-
cant to submit an individual permit application as op-
posed to an NOI. 46 In some cases, such as where there is
a water quality problem, the permitting authority may re-
quire any discharger authorized by a general permit to
submit an individual NPDES permit application at any
time. 14
One advantage of the individual permit for industrial
dischargers might be that facility-specific limitations could
be incorporated in the permit, resulting in a permit tai-
lored to a particular discharger. The disadvantages in-
clude the additional time and cost needed to regulate
facility-specific limitations with the Agency. 48 Also, the
applicant must submit detailed site-specific information
and sampling data with the individual permit application,
increasing application costs and making it more difficult
to meet submission deadlines. 49
The second option available to dischargers, the group
permit application, applies where storm water dischargers
have similar runoffs such that a group application may be
used to develop an industry-specific permit. 150 The group
applicants must submit their application in two parts.'-"
Part 1 identifies the participants in the group and summa-
144 40 C.F.R. § 122.26(c)(1) (1991).
145 55 Fed. Reg. 47,989, 48,003 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)).
146 Id.
147 Id. at 48,003, 48,067. See supra note 141,
148 40 C.F.R. § 122.26(c)(1) (1992).
149 Id. Not only is the data more costly to generate for an individual permit, the
data review may be more expensive as well. Brian White, Eco-Alert!!.: If You
Thought Environmental Worries Were Only for Big Businesses, Hold on to Your Checkbook,
OR. Bus., Nov., 1991, at 18-19 (Individual permit applications cost $2000 for
sources already holding permits and $4000 for new sources, while general permit
fees are only $300.); Mike Pulley, Storm Runoff Rules Will Cost Business, Bus. J.-SAc-
RAMENTo, Oct. 28, 1991, at 1 (California's fees will range from "$250 up to about
$1000, depending on the size and nature of the business.").
5o 55 Fed. Reg. 47,989, 48,003, 48,067 (1990) (codified at 40 C.F.R.
§ 122.26(c)(2) (1992)). See supra note 140 and accompanying text.
'' 40 C.F.R. § 122.26(c)(2) (1992).
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rizes the industrial activity and potential pollutants gener-
ated by the group.1 2 The group must also identify and
describe a certain subgroup that will submit quantitative
data in Part 2 of the application.15 3  Part 2 includes the
quantitative data promised in Part 1.154 The EPA will sub-
sequently establish the draft model of the group permit
terms and conditions. 5 NPDES-approved states and
EPA Regions may then adapt the model permit for their
particular location and issue either group or individual
permits to the industrial dischargers, as appropriate. 56
The EPA expects the group application process to play
an important role in the implementation of Tier III, in-
dustry-specific permitting, 57 and expects the program to
offer several advantages over the individual permit op-
tion. 58 First, it reduces costs and administrative burdens
associated with processing permit applications. 59 Sec-
ond, it reduces the burden on industry because of the re-
duced data requirements. 60 Third, an industry can pool
its resources in working out an industry-specific limitation
with the permitting authority.' 6' Finally, it offers the ad-
vantage to the permitting authority of consolidating in-
dustry-specific information. 62
It should be noted, however, that submission of a group
152 Id.
"5 Id. The EPA may reject a certain facility from inclusion in the group, in
which case, the facility must file an individual permit application no later than
twelve months after the date of receipt of the notice of rejection or October 1,
1992, whichever comes first. 40 C.F.R. § 122.26(e)(2)(iv) (1992). An exception to
this rule applies to certain municipal operators. See infra note 190-91 and accom-
panying text.
-5 40 C.F.R. § 122.26(c)(2)(ii) (1992).
155 Id. § 122.26(c)(2).
156 Id.
51 55 Fed. Reg. 47,989, 48,021, 48,067-68 (1990) (codified at 40 C.F.R.
§ 122.26(c)(2) (1992)). See supra note 140 and accompanying text.
158 55 Fed. Reg. 47,989, 48,021-22, 48,067-68 (1990) (codified at 40 C.F.R.
§ 122.26(c)(2) (1992)).
I5 Id. Theoretically, fewer applications and less data will require review by the
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application does not mean that a group permit will is-
sue.' 63 For example, if a certain facility is found to pres-
ent a particular risk, the permitting authority may require
an individual permit for that particular party.' 64 Also,
group permits are not allowed in several states that do not
have general permitting authority. 65 The EPA encour-
ages the states to establish this general permitting author-
ity so that they may issue group permits, thereby reducing
their administrative burden. 66 Accordingly, the Agency
has recently granted this general permitting authority to
several additional states. 67
Initially, the EPA expects the third option, the general
permit, to encompass most storm water discharges associ-
ated with industrial activity in Tier I, the baseline-permit-
163 40 C.F.R. § 122.28(b)(2) (1992). See supra note 153 for a discussion of what
happens when an applicant is rejected as a member of the group.
- 40 C.F.R. § 122.28(b)(2) (1992).
165 55 Fed. Reg. 47,989, 48,027-28 (1990) (preamble to regulations codified at
40 C.F.R. §§ 122-124 (1992)). As of August 18, 1992, the following 31 states
were authorized to issue general permits: Alabama, Arkansas, California, Colo-
rado, Connecticut, Georgia, Hawaii, Illinois, Indiana, Iowa, Kentucky, Maryland,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Jersey, North
Carolina, North Dakota, Oregon, Pennsylvania, Rhode Island, Tennessee, Utah,
Virginia, Washington, West Virginia, Wisconsin, and Wyoming. 57 Fed. Reg.
37,162, 37,163 (Aug. 18, 1992). At least 23 of these states are developing or have
developed or issued general permits. 56 Fed. Reg. 56,547, 56,551 (1991) (pream-
ble to regulations codified at 40 C.F.R. § 122 (1992)). This leaves seven NPDES-
authorized states and one territory without general permitting authority: Dela-
ware, Kansas, Michigan, New York, Ohio, South Carolina, Vermont, and the Vir-
gin Islands. 57 Fed. Reg. 37,162, 37,163 (1992). The EPA is making a concerted
effort to help this group to obtain general permitting authority. 56 Fed. Reg.
56,547, 56,551 (1991) (proposed regulation codified at 40 C.F.R. § 122 (1992)).
166 Id.
167 Id. Fourteen states obtained general permitting authority during 1991 and
through August, 1992. 57 Fed. Reg. 37,162 (Aug. 18, 1992) (Iowa); 57 Fed. Reg.
35,586 (Aug. 10, 1992) (Nevada); 57 Fed. Reg. 9724 (Mar. 20, 1992) (Connecti-
cut); 56 Fed. Reg. 55,502 (Oct. 28, 1991) (Hawaii); 56 Fed. Reg. 55,500 (Oct. 28,
1991) (Maryland); 56 Fed. Reg. 52,030 (Oct. 17, 1991) (Wyoming); 56 Fed. Reg.
51,390 (Oct. 11, 1991) (Mississippi); 56 Fed. Reg. 49,479 (Sept. 30, 1991) (North
Carolina); 56 Fed. Reg. 41,687 (Aug. 22, 1991) (Pennsylvania); 56 Fed. Reg.
32,209 (July 15, 1991) (Alabama); 56 Fed. Reg. 30,573 (July 3, 1991) (Virginia);
56 Fed. Reg. 21,376 (May 8, 1991) (Tennessee); 56 Fed. Reg. 21,158 (May 7,
1991) (Indiana); 56 Fed. Reg. 7,382 (Feb. 22, 1991) (Georgia).
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ting tier of the EPA strategy.1 6  Theoretically, if the
Agency can consolidate many discharge sources under
one permit, it can significantly reduce the administrative
burden of issuing permits while bringing a large number
of dischargers into compliance with the CWA and assur-
ing sufficient environmental safeguards. 169
The EPA's baseline general permit, however, will only
apply to the twelve states and six territories that do not
currently have an NPDES permitting programs in
place. 70 This is because, where a state has demonstrated
that it has adequate legal authorities, procedures, and ad-
ministration capabilities, the EPA must authorize that
state to issue its own NPDES permits.' 7 1  The EPA
thereby suspends issuing any federal permits where it has
delegated the authority to issue NPDES permits to the
states.' 72 Where it has not delegated the permitting au-
thority, however, the Agency must issue all NPDES
permits. '7 3
The EPA expects that many individual states will be
proposing their own separate general permits, 74
-6 56 Fed. Reg. 40,947, 40,953, 40,992 (1991) (codified at 40 C.F.R. § 122.28
(1992)). See supra note 141 and accompanying text.
- 56 Fed. Reg. 40,947, 40,954 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122).
170 Id. at 40,948; 57 Fed. Reg. 41,235, 41,305 (1992) (General Permit Part I.A.).
The twelve states and six territories that do not have NPDES programs are:
Alaska, Arizona, Florida, Idaho, Louisiana, Massachusetts, Maine, New Hamp-
shire, New Mexico, Oklahoma, South Dakota, Texas, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa, the Commonwealth of
Northern Marina Islands, and the Trust Territory of the Pacific Islands. 56 Fed.
Reg. 40,947, 40,948 (1991) (preamble to proposed regulations codified at 40
C.F.R. § 122 (1992)). Also, each state with general permitting authority may use
the general permit as a model but may also impose stricter standards than the
EPA. See infra note 176 and accompanying text.
1 33 U.S.C. § 1342(b) (1988); 56 Fed. Reg. 40,947, 40,951 (1991) (preamble
to proposed regulations codified at 40 C.F.R. § 122 (1992)). The EPA must over-
see the state permitting programs to assure that they are consistent with minimum
federal requirements in compliance with the CWA. 33 U.S.C. § 1342(d) (1988).
See supra notes 165-67 and accompanying text for a discussion of the status of
states' permitting authority.
172 33 U.S.C. § 1342(c) (1988); 56 Fed. Reg. 40,947, 40,951 (1991) (preamble
to proposed regulations codified at 40 C.F.R. § 122 (1992)).
173 Id.
174 56 Fed. Reg. 40,947, 40,948 (1991) (preamble to proposed regulations to be
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although the EPA intends for the federal general permit
to serve as the model for these state-issued permits. 75
The state NPDES permit programs must at all times be
consistent with the minimum federal requirements, how-
ever, they may also be more stringent. 76 The EPA will
also specifically delineate the essential elements it believes
must be included in State Storm Water Permitting
Plans. 177  State NPDES permitting programs define
whether general permitting is allowed in the state. As
mentioned above, however, though the EPA encourages
general permitting, the Agency has not yet granted this
authority to all states with NPDES programs. 7
With the newly promulgated baseline general permit,
the Agency intends it to be relatively simple for an indus-
trial discharger to be included under this third option. 179
Under existing regulations, the Director of the Office of
Water Enforcement and Permits may simply inform a dis-
charger by public notice that it is covered by a general
permit.1 0 In the final general permit, however, the Direc-
tor informs dischargers of storm water associated with in-
dustrial activity that they must submit an NOI before they
are authorized to discharge under the general permit.'18
Historically, the contents of the NOI were established on
a case-by-case basis as defined in the particular general
codified at 40 C.F.R. § 122 (1992)). See supra note 171 and accompanying text
relating to the states' implementation of their own general permit.
175 56 Fed. Reg. 40,947, 40,954 (1991) (preamble to proposed regulation codi-
fied at 40 C.F.R. § 122 (1992)).
176 33 U.S.C. § 1342(c) (1988); 55 Fed. Reg. 47,989, 48,028 (1990) (preamble
to regulations codified at 40 C.F.R. §§ 122-124 (1992)). It is unclear at this time
how much state general permits will differ from the federal baseline general per-
mit, especially since the federal general permit has just recently been promul-
gated. 57 Fed. Reg. 41,235 (1992) (published Sept. 9, 1992). It is certainly
possible that every state with its own general permitting authority will have a dif-
ferent general permit from the federal standard.
177 56 Fed. Reg. 40,947, 40,955 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)).
178 See supra notes 165-70 and accompanying text.
179 57 Fed. Reg. 41,235 (1992); 56 Fed. Reg. 40,947, 40,962, 40,992 (1991)
(codified at 40 C.F.R. § 122.28 (1992)).
180 40 C.F.R. § 122.28 (1992).
181 57 Fed. Reg. 41,235, 41,306 (1992) (General Permit Part I.C.).
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permit. 8 2 Under the new rule, however, the EPA speci-
fies minimum requirements for NOIs.' 3 No other group
or individual permit application will be required.8 4
The NOI required for authorization to discharge under
the baseline general permits serves several purposes for
the administrating authority. '8 5 Significantly, it provides a
list of the persons and locations covered by the general
permit.'8 6 It may also be used to generate data on specific
facilities or groups of facilities concerning their dis-
charges and receiving waters. 8 7 Finally, the NOI may be
used to determine which dischargers should more appro-
priately be covered under individual permits.' 8
F. PERMITrING DEADLINES
As part of the new rule, the EPA established permit ap-
plication and NOI submission deadlines for the three dif-
ferent permitting options.8 9 A discharger of storm water
182 40 C.F.R. § 122.28 (1992).
183 56 Fed. Reg. 40,947, 40,992 (1991) (proposed regulation codified at 40
C.F.R. § 122.28(b)(2)(ii)-(iv) (1992)); 57 Fed. Reg. 41,235, 41,306-07 (1992)
(General Permit Part II). See infra notes 226-29 and accompanying text.
- 56 Fed. Reg. 40,947, 40,955 (1991) (proposed regulation codified at 40
C.F.R. § 122 (1992)). This is one of the features that makes the general permit so
attractive from an administrative perspective.




389 The Agency initially set ambitious deadlines in the final storm water regula-
tions. 40 C.F.R. § 122.26(e) (1992). NRDC filed a Petition for Review on Decem-
ber 7, 1990, however, claiming that these deadlines failed to comply with the
statutory deadlines. Brief for Petitioners at 1, NRDC v. EPA, No. 91-70200 (con-
solidated with 90-70671) (9th Cir. Dec. 7, 1990). On November 5, 1991, the EPA
extended the regulatory deadlines for submission of individual permit applica-
tions for discharges associated with industrial activity from November 18, 1991, to
October 1, 1992, and limited the deadline for submission of individual permit
applications from those dischargers rejected as members of groups to no later
than October 1, 1992. 56 Fed. Reg. 56,547, 56,554 (1991) (proposed regulation
codified at 40 C.F.R. § 122.26(e) (1992)). The Agency justified this extension as
allowing additional time to gather sampling data, to minimize confusion in the
regulated community and to provide additional facilities a further opportunity to
comply with the storm water regulations. Id. at 56,551.
On the same day, the EPA proposed extending the regulatory deadline for sub-
mitting Part 2 of the group permit application for storm water discharges associ-
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associated with industrial activity must have submitted an
individual application no later than October 1, 1992. °
Part 1 for group applications was due by September 30,
1991, followed by Part 2 by October 1, 1992.19 ' The NOI
ated with industrial activity from May 18, 1992, to October 1, 1992. 56 Fed. Reg.
56,555, 56,555-56 (1991) (proposed regulation codified at 40 C.F.R.
§ 122.26(e)(2)(iii) (1992)); Carol M. Merchasin, EPA Takes Next Step in Storm- Water
Permit Program; Drowning In Reality, MICH. LAW. WKLY, Nov. 25, 1991, at 24A.
These extensions were finally promulgated on April 2, 1992. 57 Fed. Reg.
11,393, 11,412 (1992) (codified at 40 C.F.R. § 122.26 (1992)). The NRDC ob-jected to this further extension and filed a second Petition for Review on March
26, 1991. Brief for Petitioner at 1, NRDC v. EPA, No. 91-70200. The court
granted declaratory relief, stating that EPA unlawfully extended the statutory
deadline, but refused to enjoin the Agency from further extending deadlines. See
supra notes 78-80, 103, 189 and accompanying text; see infra notes 194-95 and
accompanying text.
,IN 56 Fed. Reg. 56,547, 56,554 (1991) (codified at 40 C.F.R. § 122.26(e)(1)
(1992)). In NRDC v. EPA, the NRDC requested the court to declare unlawful
EPA's extension of certain statutory deadlines and to enjoin EPA from granting
further deadline extensions. 966 F.2d 1292, 1299 (9th Cir. 1992). The court
granted the requested declaratory relief, stating that EPA had no "authority to
ignore unambiguous deadlines set by Congress." Id. The court refused, how-
ever, to grant injunctive relief on discretionary grounds, finding it inappropriate
because it would require constant supervision of the Agency by the court. Id. at
1300. The court preferred to presume that the Agency would "duly perform its
statutory duties" and that if the Agency was still recalcitrant, that Congress would
need to find ways to ensure the Agency's compliance. Id.; see supra note 189.
Application requirements for facilities owned or operated by municipalities with
a population of less than 100,000, other than an airport, powerplant, or uncon-
trolled sanitary landfill, are controlled by § 1068(c) of the Intermodal Surface
Transportation Efficiency Act of 1991. Intermodal Surface Transportation Effi-
ciency Act of 1991, Pub. L. No. 102-240, § 1068(c), 105 Stat. 1914, 2008 (1991)
[hereinafter Transportation Act]. Under the Act, individual applications for such
facilities are not required before October 1, 1992. Id. In determining the popula-
tion of a municipal entity, the EPA will focus on the general population or the
service population. 57 Fed. Reg. 11,393, 11,410 n.16 (1992) (preamble to regula-
tion codified at 40 C.F.R. § 122.26(e) (1992)).
1, 40 C.F.R. §§ 122.26(e)(2)(i), (iii) (1992). The EPA must approve or deny
members of the group within sixty days of receiving Part 1. Id. § 122.26(e)(2)(ii).
These group permit deadlines were extended from the regulatory deadlines origi-
nally promulgated in the final rule for group permits of Part 1: March 18, 1991;
Part 2: within 12 months of approval of Part 1, or at the latest, May 18, 1992. 56
Fed. Reg. 12,097, 12,098 (1991) (codified at 40 C.F.R. §§ 122.26(e)(2)(i), (iii)
(1992)). Congress ratified the extension of the deadline for Part 1 to September
30, 1991. Dire Emergency Supplemental Appropriations Act of 1991, Pub. L. No.
102-27, § 307, 105 Stat. 130, 152 (1991). EPA extended the deadline for submit-
ting Part 2 from May 18, 1992, to October 1, 1992. 57 Fed. Reg. 11,393, 11,412
(1992) (codified at 40 C.F.R. § 122.26(e)(2)(iii) (1992)). This extension, however,
has not been ratified by Congress and is the subject of pending litigation. NRDC,
966 F.2d at 1298 n.9. If a facility wishes to join a group after an application has
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for a general permit was also due October 1, 1992.192
These regulatory deadlines, however, fail to meet the
statutory deadlines for permit application set by Con-
gress.19 3 Further, the Ninth Circuit recently held that the
EPA failed to satisfy a "key component of the statutory
scheme" by failing to include deadlines for approval or
denial of permits and outside dates for compliance with
the permits by the regulated community. 94 The practical
impact of this decision remains uncertain, especially since
the statutory approval or denial deadlines for industrial
permits have long passed. 95 Section 4 02(p) of the CWA
been filed, they may add on to the group application at the discretion of the
Agency upon a showing of good cause by both the applicant and the group. 40
C.F.R. § 122.26(e)(2)(v) (1992).
Section 1068(b) of the Transportation Act controls the deadlines for submis-
sion of group applications for storm water discharges associated with industrial
activity that are owned or operated by municipalities with populations of less than
250,000. Transportation Act, supra note 190, § 1068 (b)(2), at 2008. Part 1 of
group permits for these facilities must be submitted by May 18, 1992, and Part 2
applications are due by May 17, 1993. Id.
- 57 Fed. Reg. 11,393, 11,413 (1992) (codified at 40 C.F.R. § 122.28 (1992));
57 Fed. Reg. 41,236, 41,306 (1992) (General Permit part II.A.). The Agency
probably shocked most of the regulated community when it published the Final
NPDES General Permit regulations on September 9, 1992, giving dischargers less
than a month to submit NOIs to comply with the regulation. 57 Fed. Reg. 41,236,
41,306 (1992). The Agency formerly communicated that dischargers would have
180 days from publication of the final rule to submit NOIs. 56 Fed. Reg. 40,947,
40,994 (1991) (proposed regulation codified at 40 C.F.R. § 122 (1992)); 57 Fed.
Reg. 11,393, 11,405 (1992) (codified at 40 C.F.R. § 122 (1992)). The Agency
explained that it set the new date to "provide consistency" with deadlines for
other permits and to "minimize confusion" regarding deadlines. 57 Fed. Reg.
41,235, 41,261 (1992). The Agency went on to state that it believed the new
deadline "provided an equitable framework for complying with permit application
requirements." Id. It is not unreasonable to hypothesize that many in the regu-
lated community would differ with the Agency as to the equities of shortening the
submission deadlines from 180 to 21 days.
19s 33 U.S.C. § 1342(p)(4)(A) (1988). See supra notes 45, 48-49, 189 and accom-
panying text.
- NRDC, 966 F.2d at 1300-01. The EPA subsequently issued an interpretive
rule requiring that permits be issued or denied by October 1, 1993, for most dis-
charges associated with industrial activity and that dischargers must then comply
with the permit conditions "as expiditiously as practicable, but in no event later
than three years after the issuance of the permit." 57 Fed. Reg. 60,444, 60,447-
48 (1992) (to be codified at 40 C.F.R. §§ 122.26(e)(7), 122.42(d)).
19s 33 U.S.C. § 1342(p)(4)(A) (1988) (requiring the EPA or the state to approve
or deny permits not later than February 4, 1991). The statute only requires indus-
trial permit compliance no later than three years after issuance of such permit. Id.
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still requires that permit applications for storm water dis-
charges associated with industrial activity be filed no later
than February 4, 1990.196 Further, the statute requires
the EPA Administrator or state to issue or deny permits
no later than February 4, 1991." 97 Thus, even if the dis-
charger complied with EPA's earliest application deadline
of May 18, 1992,'98 it missed the statutory filing deadline
by more than twenty-seven months, and since no applica-
tions are due before the statutory approval deadline, it
will be impossible for the EPA or the states to meet this
approval requirement. 99
This situation puts industrial dischargers in an awkward
position. Even if they are in compliance with the EPA-
mandated deadlines, industrial dischargers are in viola-
tion of the statute since EPA failed to publish the final
rule on the application requirements until nine months af-
ter the applications were due 20 0 and published the final
rule on general permits more than thirty-one months after
the applications were due. 20  The regulated community
does not, however, appear to be at significant risk be-
cause, under the circumstances,2 0 2 it is clear that the EPA
will not bring enforcement actions against industrial dis-
chargers, so long as they meet all the EPA-mandated
deadlines.2 0 3 It is also unlikely that a citizen-initiated suit
196 Id.
197 Id.
198 40 C.F.R. § 122.26(e)(1) (1992). Technically, the application for the group
permit is not complete until the group submits Part 2. Id. § 122.26(e)(2)(ii).
- See supra note 45, 48-49, 191 and accompanying text.
20 55 Fed. Reg. 47,989 (1990) (codified at 40 C.F.R. §§ 122-124 (1992)) (pub-
lished November 16, 1990); 33 U.S.C. § 1342(p)(4)(A) (1988) (requiring submis-
sion of permit applications by February 4, 1990).
20, 57 Fed. Reg. 41,235 (1992) (published Sept. 9, 1992); 33 U.S.C.
§ 1342(p)(4)(A) (1988) (requiring submission of permit applications by February
4, 1990).
202 The NRDC challenged the new storm water regulations in December, 1990,
alleging that the new regulations were unlawful for several reasons. Brief for Peti-
tioner at 1, NRDC v. EPA, No. 91-70200 (9th Cir. Dec. 7, 1990) (consolidated
with No. 90-70671).
20 The General Permit submission deadline was probably tough for discharg-
ers to meet since the EPA gave them only 21 days from promulgation of the final
rule to the submission deadline. 57 Fed. Reg. 41,235, 41,306 (1992) (General
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could succeed against an industrial storm water dis-
charger since a citizen may only maintain a suit where the
citizen can allege that the discharger is violating an efflu-
ent standard or limitation, or an order concerning a stan-
dard or limitation issued by the Administrator or a
state.2 °4 Thus, if a permit has not yet issued, violating it is
impossible.
Industrial dischargers have three options available for
complying with section 402(p) of the CWA. They can sub-
mit an individual permit, participate in a group permit,20 5
or they can submit an NOI in order to be covered by the
general permit provisions. 0 6 Some state general permits
may be available, but many states are likely to lag behind
the federal government in issuing general permits, espe-
cially if they use the federal permit as a model. °7 A
state's delay in making the general permit option available
forces the discharger to use one of the other options.
It is interesting to note that once the basic storm water
regulations were promulgated, many dischargers
promptly joined groups and filed Part I of the group per-
mit application.20 8 There are a variety of characteristics
that make the group permit an attractive alternative over
the individual permitting option, such as cost reduction
and reduced data requirements, but it would appear that
Permit Part II.A). The rule was published on September 9, 1992, and NOIs were
due October 1, 1992. Id.
204 33 U.S.C. § 1365(a)(1) (1988). The statute provides that any citizen may
bring a civil suit "against any person... who is alleged to be in violation of (A) an
effluent standard or limitation under this chapter or (B) an order issued by the
Administrator or a State with respect to such a standard or limitation." Id.
205 See supra notes 139-41 and accompanying text. They might also apply for a
state general permit, where available, but the state may have to change its general
permit requirements if they fail to meet the minimum federal standard. See supra
note 176.
2- 57 Fed. Reg. 41,235, 41,305 (1992).
207 According to EPA, draft copies of State Storm Water Management Programs
are not required to be delivered to EPA's Office of Wastewater Enforcement and
Compliance until 12 months after EPA promulgates the final general permit regu-
lations. 56 Fed. Reg. 40,947, 40,955, 40,989 (1991) (preamble to proposed regu-
lations codified at 40 C.F.R. § 122 (1992)).
208 See Public Hearing, supra note 124. The EPA has received more than 1200
Part 1 group applications. 57 Fed. Reg. 41,235, 41,289 n.38 (1992).
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the vast majority of dischargers would prefer a general
permit since it is sure to be the least expensive and de-
manding permit.20 9 Nevertheless, many of these group
permit applications were filed long before the federal gen-
eral permit was even proposed. Since the group permit
was the least offensive option available at the time, it fol-
lows that many dischargers were concerned about poten-
tial liability for failure to comply with statutory deadlines.
These dischargers may have concluded that filing Part 1
of a group permit would demonstrate to any court a good
faith attempt to comply with the statute.
G. NPDES GENERAL PERMITS FOR STORM WATER
DISCHARGES ASSOCIATED WITH INDUSTRIAL
ACTIVITY
Because the EPA intends for its NPDES general permit
for storm water discharges associated with industrial ac-
tivity to serve as models for state issued permits, the con-
tents of this general permit are likely to indicate the basic
content and scope of state general permits. 10 Specifi-
cally, the EPA has indicated that its general permit is in-
tended to be the least stringent permit issued, requiring
all other permits to have stricter limitations or
requirements. 1 '
In the final Rule issued in April, 1992, the EPA reduced
the minimum monitoring and reporting requirements for
storm water discharges. 21 2 Whereas the prior rule man-
dated that all NPDES permits require reporting of moni-
toring results annually,213 in its August 16, 1991 proposal,
the EPA presented six major options for modifying this
- 55 Fed. Reg. 47,989, 48,021 (1990) (preamble to regulations codified at 40
C.F.R. §§ 122-124 (1992)); see infra text accompanying note 210.
210 57 Fed. Reg. 41,235, 41,304-42 (1992). See supra note 141.
211 See Public Hearing, supra note 124. See also supra notes 170-73 concerning the
requirement that state permits be at least as stringent as federal permits.
212 57 Fed. Reg. 11,393, 11,413 (1992) (codified at 40 C.F.R. § 122.44(i)(2)
(1992)).
213 40 C.F.R. § 122.44(i)(2) (1991). See generally Mike Pulley, Storm Runoff Rules
Will Cost Business, BUS. J.-SACRAMENTO, Oct. 28, 1991, at I (monitoring discharges
could cost several thousand dollars).
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requirement. 4 The Agency considered several factors in
determining whether and how to modify the monitoring
and reporting requirement. 1 5 It looked at the difficulties
encountered in collecting samples, problems created by
variability of data, and the administrative burden placed
upon permitting agencies. 1 6 The EPA concluded that it
may not be appropriate or cost-effective to require moni-
toring across-the-board, and that the best and most flexi-
ble approach was to establish monitoring conditions on a
case-by-case basis.2 1 7 With this approach, a greater pro-
portion of limited resources could be directed at improv-
ing pollution controls, rather than allocating a fixed
amount of resources to monitoring, especially when mon-
itoring is not always warranted. At a minimum, however,
all dischargers must conduct annual comprehensive site
inspections to identify storm water discharge areas associ-
ated with industrial activity and determine whether addi-
tional controls are needed to reduce pollutant loading
identified in a storm water pollution prevention plan in
214 56 Fed. Reg. 40,947, 40,957-61 (1991) (preamble to proposed regulations
codified at 40 C.F.R. § 122 (1992)). These options may be summarized as follows:
(1) Option One - report twice per permit term; (2) Option Two - annual sampling
with retention of data; (3) Option Three - annual sampling with reporting of in-
formation as required in the permit or by the Director, and retention of data; (4)
Option Four - annual submission of discharge monitoring reports (DMRs) for tar-
get classes of dischargers located in the watershed of receiving waters affected by
the storm water discharges, with reporting for other dischargers established on a
case-by-case basis; (5) Option Five - case-by-case monitoring with no minimum
reporting requirements; (6) Option Six - case-by-case monitoring in NPDES per-
mit, with minimum for first five years of annual reporting; and (7) No Change
Option - requiring annual submittal of DMRs. Id.
215 57 Fed. Reg. 11,393, 11,400-01 (1992) (preamble to regulations codified at
40 C.F.R. § 122 (1992)).
216 Id.
217 Id. at 11,402-03, 11,413 (codified at 40 C.F.R. § 122.44(i)(2)); 57 Fed. Reg.
41,235, 41,388-89 (1992). One of the reasons EPA apparently reduced the moni-
toring requirements from annually to a case-by-case basis was to allow for balanc-
ing of potential risks with the burden of frequent monitoring. 57 Fed. Reg.
41,235, 41,288-89 (1992). For industrial facilities with low pollution potential, it
makes little sense to require frequent monitoring when neither the EPA nor the
states will review or address these data for many years. Public Hearing, supra note
124. The EPA and the states can barely deal with the administrative burden of
processing permits for every discharger, let alone review sampling data for every
discharger. Id.
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accordance with the terms of the permit.21 " The Agency
noted that one can observe the effectiveness of many pol-
lution prevention measures without monitoring. 2' 9 The
dischargers must maintain properly signed records for at
least six years and report all instances of noncompliance
at least annually. 220 For some industrial dischargers that
the EPA considers to have greater potential for contribut-
ing pollutants to storm water, the EPA still requires an-
nual or semi-annual storm water discharge monitoring. 22'
Facilities required to perform semi-annual monitoring
must report their data to the EPA annually, 222 but facili-
ties obligated to conduct annual monitoring must only re-
port data if the permitting authority requests it.2 23
The EPA sets out a list of which facilities are required to
monitor in the final rule. 2 4 Whether monitoring is re-
quired must be determined on an outfall-by-outfall basis,
but the general permit includes a provision that allows for
monitoring only one outfall when the facility can establish
"substantially identical outfalls. ' ' 225 It is not entirely clear
what constitutes a "substantially identical outfall."
To be authorized to discharge storm water under an
NPDES general permit, a discharger must comply with
minimum requirements for the NOI or be notified by the
Director that a facility's discharges are covered by the per-
mit.226 Once an NOI is submitted, the discharger is au-
218 57 Fed. Reg. 11,393, 11,402, 11,413 (1992) (codified at 40 C.F.R.
§ 122.44(i)(4)(i) (1992)). These inspections may be conducted by Registered Pro-
fessional Engineers or other persons, as established in the permit. Id. at 11,402.
219 57 Fed. Reg. 41,235, 41,288 (1992).
220 57 Fed. Reg. 11,393, 11,413 (1992) (codified at 40 C.F.R. §§ 122.44(i)(4)(ii),
(iii), 122.44(i)(5) (1992)); Id. at 41,235, 41,297. Pollution prevention plans must
be kept for the life of the permit. Id. at 41,297.
221 Id. at 41,312-14 (General Permit Part VI.B.).
222 Id. at 41,314-15 (General Permit Part VI.D.).
223 Id.
224 Id. at 41,248-50, 41,312-14 (General Permit Part VI.B.). Airports fall into
the category of facilities required to conduct annual monitoring. Id. at 41,249,
41,313; see infra Part V for a discussion of this requirement.
225 57 Fed. Reg. 41,235, 41,251, 41,314 (1992).
226 Id. at 41,239; 57 Fed. Reg. 11,393, 11,405, 11,412 (1992) (preamble to reg-
ulations codified at 40 C.F.R. § 122.28(b)(2) (1992)).
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thorized to discharge under the general permit, unless
notified by the Director to the contrary. 27 The Director
may at any time require a discharger to be covered under
an individual permit.22 1 Further, previous submission of
an individual permit application or participation in a
group permit does not preclude discharger from submit-
ting an NOI to be governed by the general permit.22 9
The NOI for an existing facility must include: (1) identi-
fication of the facility; (2) the SIC code best describing
products or activities provided by the facility; (3) full iden-
tification of the owner or operator of the facility; (4) an
indication of whether there exists any quantitative storm
water discharge data; and (5) information on any prior
participation in the group permitting process. 2 0  The
NOI must be signed according to the signatory require-
ments of 40 C.F.R. § 122.22,231 which mandates that per-
sons signing the NOI certify, under penalty of law, that, to
the best of their knowledge and belief, the information is
true, accurate, and complete. 3 2
The EPA intended the scope of the general permit to be
very broad but has excluded seven categories of industrial
storm water discharge from authorization under the gen-
227 57 Fed. Reg. 41,235, 41,239 (1992). Because the permit only lasts for five
years, each permittee must reapply before the end of that period. Id. at 41,261.
228 Id. at 41,261, 41,305.
229 Id. at 41,240.
230 Id. EPA provides additional guidance on gathering information required for
the NOI in the "Guidance Manual for the Preparation of NPDES Permit Applica-
tions for Storm Water Discharges Associated with Industrial Activity," April,
1991, EPA-505/8-91-002; available by calling the National Technology Informa-
tion Service (NTIS) at (703) 487-4650 and requesting NTIS publication number
PB-92114578. Id. at 41,260.
231 Id. at 41,240-41; 40 C.F.R. § 122.22 (1992).
212 57 Fed. Reg. 41,235, 41,316 (1992) (General Permit Part VII.G.2.d.); see
infra note 269 and accompanying text for a discussion of potential results of de-
ceiving the Agency. The Agency has also added a provision for a discharger to
submit a Notice of Termination (NOT) form when the discharger has eliminated
all storm water discharges associated with industrial activity from a facility. 57
Fed. Reg. 41,235, 41,318-29 (1992). The NOT requires information analogous to
the NOI, plus a certification that all such discharges have stopped. Like the NOI,
the NOT must also satisfy the signatory requirements of 40 C.F.R. § 122.22. Id. at
41,241; 40 C.F.R. § 122.22 (1992).
19921 595
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eral permit.2 3 3  They include: (1) certain mixtures of
storm water with non-storm water; (2) discharges subject
to existing effluent limitation guidelines or mixtures with
process water; (3) discharges from facilities already hold-
ing NPDES individual or general permit for storm water
discharges;2 3 4 (4) discharges associated with industrial ac-
tivity from construction activities;2 35 (5) discharges sus-
pected of contributing to violations of water quality
standards; (6) discharges potentially affecting an endan-
gered or threatened species or its critical habitat; and (7)
discharges from "inactive mining, inactive landfills, or in-
active oil and gas operations occurring on Federal lands
where an operator cannot be identified. 2 36 The permit-
ting authority must issue individual or group permits for
these discharges.
The storm water pollution prevention plan seems to be
the heart of the program for controlling pollution from
storm water discharge associated with industrial activ-
ity. 23 7 This approach is based upon the assumption that it
is generally cheaper to prevent pollution problems at the
front end, rather than deal with remedial action at the
back end.238  This is especially true of storm water dis-
charges, since end-of-pipe controls are not as conducive
233 57 Fed. Reg. 41,235, 41,305 (1992).
21" Id. Once the existing permit expires, the storm water discharger may be
authorized under the general permit, provided the expired permit did not set
numeric limitations for such discharges. Id. Further, if an individual or group
permit has not yet been approved, the discharger may submit an NOI to be cov-
ered under the general permit. Id.
255 Id. These discharges may only be covered by a separate general permit
promulgated simultaneously with the General Permit for Storm Water Discharges
Associated With Industrial Activity. Id. at 41,175.
2316 Id. at 41,235, 41,305 (General Permit Part I.B.).
237 Id. at 41,307-11. The Agency concludes that the requirement for establish-
ing and implementing pollution prevention plans complies with BAT/BCT re-
quirements of the CWA. Id. at 41,264.
238 Id. at 40,968-69 (The Agency identified six significant potential sources of
pollutants from storm water discharge associated with industrial activity: "(1)
[loading or unloading of dry bulk materials or liquids; (2) outdoor storage of raw
materials or products; (3) outdoor process activities; (4) dust or particulate gener-
ating processes; (5) illicit connections or management practices; and (6) waste
disposal practices."); 55 Fed. Reg. 47,989, 47,994 (1990) (preamble to regula-
tions codified at 40 C.F.R. §§ 122-124 (1992)).
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to treating storm water runoff as industrial waste water.23 9
Thus, the purpose of the pollution prevention plan is
(1) [t]o identify sources of pollution potentially affecting
the quality of storm water discharges associated with in-
dustrial activity from the facility; and (2) to describe and
ensure implementation of practices to minimize and con-
trol pollutants in storm water discharges associated with
industrial activity from the facility to ensure compliance
with the terms and conditions of this permit.240
The EPA concluded that using the pollution prevention
approach is the "most environmentally sound and cost-
effective way to control the discharge of pollutants in
storm water runoff from industrial facilities.1"241 The
Agency also provides details of what must be contained in
the plan in the final rule on the General Permit.2 42 Fur-
ther, the EPA identifies several storm water management
measures that can be employed to reduce and control
storm water discharges, such as "flow diversion practices;
water reuse; vegetative practices ... ; infiltration of runoff
on site via filter strips, swales, level spreaders, infiltration
trenches, concrete grids, and modular pavement; and se-
quential systems (which combine several practices). 243
The Agency sets out the process for permittees to use
to carry out the objectives of the pollution prevention
plan in four steps:
(1) [flormation of a team of qualified plant personnel who
239 56 Fed. Reg. 40,947, 40,974 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)). The EPA has taken the position that it may im-
pose BMPs instead of numeric effluent limitations for storm water dischargers
when it finds that numeric limitations are not feasible. Id. (citing NRDC v. Costle,
568 F.2d 1369, 1380 (D.C. Cir. 1977)).
240 56 Fed. Reg. 40,947, 40,974 (1991) (preamble to proposed regulations codi-
fied at 40 C.F.R. § 122 (1992)).
241 57 Fed. Reg. 41,235, 41,243 (1992). This conclusion is based upon an EPA
review of current industry practices and experience with existing pollution control
programs. Id. Based on this information, the EPA makes available a guidance
document entitled "Storm Water Management for Industrial Activities: Develop-
ing Pollution Prevention Plans and Best Management Practices," EPA, 1992, to
help permittees create and effectuate their plans. Id.
242 Id. at 41,242-45, 41,308-11.
243 Id. at 41,267.
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will be responsible for preparing the plan and assisting the
plant manager in its implementation, (2) assessment of
potential storm water pollution sources, (3) selection and
implementation of appropriate management practices and
controls, and (4) periodic evaluation of the ability of the
plan to prevent storm water pollution and comply with the
terms and conditions of this permit.244
The storm water pollution prevention plan must be com-
pleted by April 1, 1993, and the facility must fully comply
with such plan by October 1, 1993.45
In developing the general permit, the Agency estimated
the first year costs of complying with baseline require-
ments of a storm water pollution prevention plan to range
from $1636 to $120,082.46 Similarly, EPA estimates of
annual costs for compliance with such plan range from
$561 to $18,246 per year. 47 The EPA ascribes the wide
range in compliance costs to a number of factors includ-
ing the facility's size, chemicals used or stored at the facil-
ity, the type of activities conducted at the facility, the
design of the facility, and housekeeping measures already
in place. 48
244 Id. The EPA recognizes that some situations will intimate a "team" com-
prised of only one employee. Id. at 41,268.
245 Id. at 41,252, 41,261. One exception to this rule applies to municipal opera-
tors who participated in Part 1 of a group application and either the facility is
denied participation in the group or the group application is rejected. Id. Under
such circumstances, the permittee has 365 days from the date on which the group
is rejected or the denial made to prepare the pollution prevention plan and 180
more days to comply with such plan. Id. This exception complies with the Trans-
portation Act of 1991. See supra note 190.
Dischargers are also required to modify their pollution prevention plans to ad-
dress the findings of each inspection as well as changes in design, construction,
operation, or maintenance that may have a significant effect on storm water dis-
charges. 57 Fed. Reg. 41,235, 41,274-75, 41,286-87 (1992). The Agency does
not clarify how long after an inspection it expects amendments to be incorporated
into the plan. Id.
246 57 Fed. Reg. 41,235, 41,252-53 (1992).
247 Id. Facilities subject to Title III of the Superfund Amendments and
Reauthorization Act are expected to incur lower initial costs but higher annual
costs because of the additional monitoring requirements. Id. Further, even under
the federal general permit, several states (Maine, Louisiana, New Mexico,
Oklahoma, and Texas) impose additional requirements, as laid out under "401
Certification" of the general permit. Id. at 41,254-57.
248 Id. at 41,252-53.
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V. IMPACT ON AIRPORTS
Because deicing activities are considered a significant
potential source of pollutants in storm water discharges
from airports, even in the general permit, the EPA is re-
quiring annual monitoring for deicing areas at airports
with more than 50,000 flight operations per year. 49
Three chemicals, ethylene glycol, urea, and ammonium
nitrate, all of which have a significant oxygen demand in
water and can be toxic to oxygen-consuming life forms,
are the primary ingredients in current deicing products.250
Not surprisingly, these deicing fluids have been impli-
cated in several fish kills across the country.25' By limiting
the requirement to only large airport's deicing opera-
tions,252 the Agency is clearly attempting to limit the mon-
itoring to locations where it believes the highest risk of
storm water pollution exists.
As with any storm water discharger associated with in-
dustrial activity, airports have three application options
for complying with the CWA. 53 They can submit an NOI
to be covered by a general permit, they can submit an in-
dividual permit application, or they can participate in a
group application. 54 If the airport already has an individ-
ual or group application pending, it may still be able to
take advantage of the general permit option. 5 If an air-
249 Id. at 41,294-95, 41,313. Such airports must monitor oil and grease, biologi-
cal oxygen demand, chemical oxygen demand, total suspended solids, pH (acid-
ity), and the primary deicing ingredients. Id. at 41,249, 41,313. A single takeoff
or landing constitutes one flight operation. Id. at 41,294-95, 41,313. Note that
monitoring is required only "where aircraft or airport deicing operations occur
(including runways, taxiways, ramps, and dedicated aircraft deicing stations)." Id.
250 Id.
251 Id.
2-512 Id. From information obtained from the Federal Aviation Administration
and the Aircraft Owners and Pilots Association (AOPA), the Agency estimates
there are 5078 public use airports within the United States and of these, about
376 airports execute 50,000 or more flight operations per year. Id.; see supra note
120.
253 See supra notes 139-41 and accompanying text.
254 See discussion supra parts IV.C., IV.E. concerning the responsible party and
permitting options.
255 See supra note 234.
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port has already submitted an application to be covered
by a state general permit, it may want to review the federal
general permit to determine whether the state permit
meets the minimal requirements of the federal general
permit.256
The individual permit option is by far the most expen-
sive option and, therefore, probably the least preferred
for most landing areas or airports.25 7 Because of the de-
tailed facility description requirements and the quantita-
tive sampling data requirements, cost estimates range
from $4000 for the smallest landing areas to $300,000 for
the largest airports. 5 8 In addition to these cost problems,
there is some concern about obtaining adequate samples
in the time frame available for meeting the data require-
ments.259 Rainfall is generally unpredictable and also in-
frequent in some regions.
Many landing areas have participated in a group permit
application filed by the American Association of Airport
Executives (AAAE) and the Airport Research and Devel-
opment Foundation (ARDF) or state agencies. 6 ° One
significant advantage of participating in the group appli-
cation is cost; the cost of group participation in the per-
2- For a discussion of the requirements of state programs and the status of
state general permits, see supra notes 165-67.
257 Leiter & Funderburk, supra note 20, at 23. See supra notes 139, 142-49 and
accompanying text concerning individual permitting requirements.
258 See discussion supra part IV.F.
259 Leiter & Funderburk, supra note 20, at 23; Public Hearings, supra note 124.
This problem has been alleviated somewhat by the extension in the application
deadline for individual permits and Part 2 of the group permit to October 1, 1992,
so that applicants can take advantage of the summer months for collecting data.
56 Fed. Reg. 56,547, 56,551, 56,555 (1991) (proposed regulation codified at 40
C.F.R. §§ 122.26(e)(1), 122.26(e)(2)(iii) (1992)).
2 6 Leiter & Funderburk, supra note 20, at 24; American, WKLY Bus. AViATION,
Jan. 14, 1991, at 11. By spring of 1991, more than 450 airports and aviation facili-
ties had signed on to participate in the AAAE/ARDF group. Private conversation
with representative of NASAO, Oct. 8, 1991. Generally, the AAAE/ARDF group
permit application will cover entire airports although some lessees on airport
property (such as FBOs or tank farms) are expected to file their own permit. Pri-
vate conversation with representative of AAAE, Sept. 1991. See supra part IV.C.
for a discussion of who is the operator of the facility and responsible for filing
permits.
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mitting process would be under $2000.261 Also, the
group may benefit by having the group leaders negotiate
permit conditions with the EPA, rather than each member
negotiating its own permit.262
Even the group permit, however, is a financial problem
for some small landing areas. 65 According to Kevin
Bromberg, Assistant Chief Counsel for Environment at
the Small Business Administration (SBA), and Tia Arm-
strong, Associate Manager of Environmental Policy for
the U.S. Chamber of Commerce, the proposed regulation
could cost small businesses, including small landing areas,
upwards of $10,000 per year, with no meaningful im-
provement in water quality. 2 4
The general permit may be the most desirable option to
many facilities and may still be available to those not al-
ready bound by a group or individual permit. 265 Facilities
may need to determine whether they believe the monitor-
ing requirements for each individual facility covered
under the general permit will be more or less costly than
whatever monitoring and reporting requirements are im-
posed on a subset of facilities covered under a general
permit.
261 Private conversations with a representative of AAAE, Sept. 1991 and with a
representative of the NASAO, Oct. 8, 1991. Note, this cost does not include
storm water monitoring. See supra notes 212-13 and accompanying text.
262 Leiter & Funderburk, supra note 20, at 25.
263 Private conversation with representative of NASAO, Oct. 8, 1991; see Busey
Says High Costs to Blame for General Aviation Decline; Industry Reps Say Government Regu-
lations are Part of the Problem, WKLY Bus. AVIATION, Mar. 11, 1991, at 101 (Aviation
industry representatives estimate that costs to operate a single-engine, piston
driven plane have increased 83% over the last 12 years, causing a general decline
in general aviation. They blame many of the problems on government regula-
tion, especially from the EPA and FAA.).
264 Small Business Representatives Oppose Proposed General Permit for Storm Water, Daily
Rep. for Executives (BNA) No. 167, at A-6 (Aug. 28, 1991); see Ken Sternberg,
Water Permit Plan Stirs Concern, CHEMICAL WK., Jan. 30, 1991, at 30. For a discus-
sion of the monitoring and reporting options, see supra notes 212-25 and accom-
panying text.
265 See supra note 234 and accompanying text.
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VI. CONSEQUENCES OF FAILURE TO COMPLY
WITH REQUIREMENTS
The federal government is getting serious about pro-
tecting the environment. The EPA reports that polluters
paid more than $61 million in civil penalties for fiscal year
1990, up a.record seventy-four percent from 1989.26 En-
vironmental criminals paid more that $14.1 million in
fines and cumulative jail time reached over forty-five years
for fiscal 1991, while the number of cases has not in-
creased significantly from 1989.267 The EPA and the
courts simply have pursued and succeeded in obtaining
more severe penalties.268
For simply deceiving the EPA under the CWA, a person
can be fined up to $10,000, imprisoned for up to two
years, or both.269 Potential penalties for criminal-negli-
gent violations can range from $2500 to $50,000 per day
of violation, imprisonment for up to two years, or both.27 °
For criminal-knowing violations a person may be subject
to $5000 to $100,000 per day of violation, imprisonment
for up to six years, or a combination of fine and imprison-
ment. 27' Finally, if a person knowingly subjects another
person to death or serious bodily injury, that person may
be fined up to $250,000, imprisoned for up to 15 years, or
266 David J. Jeffrey, The Environmental Reality--Prison, Anyone?, AIRPORT MAG.,
July/August 1991, at 18.
267 Frank E. Allen, Few Big Firms Get Jail Time for Polluting, WALL ST. J., Dec. 9,
1991, at BI. The article also points out that more owners and operators of
smaller companies actually serve jail time than officers, directors, or managers of
large companies. Id. Fortune 500 firms are more likely to pay hefty fines than to
serve time. Id. Of all individuals indicted from 1983 to 1990, 35% are presidents
or owners, 17% are other officers or directors, 17% are hourly workers, 15% are
supervisors, and 14% are site managers. Id.
26 Jeffrey, supra note 266.
269 33 U.S.C. § 1319(c)(4) (1988 & Supp. 11 1990). These penalties are stiff
because the CWA is basically a self-regulating statute. Companies are responsible
for determining if they are covered by the act and the EPA or the states makes
decisions concerning what the company must do to comply, based on data re-
ported by the company. Therefore, it is imperative that the companies report
accurate information for the CWA to be effective.
270 Id. § 1319(c)(1)(B).
271 Id. § 1319(c)(2)(B).
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both.272  An organization may be fined up to$1,000,000.273
Civil penalties are no small matter either. They can
range up to $25,000 per day of violation.7 Further, ad-
ministrative penalties can range from $10,000 per viola-
tion with a cap of $25,000275 to $125,000.276 Thus, it
would be wise for dischargers to take these new regula-
tions seriously.
VII. CONCLUSION
The new storm water discharge regulations for runoffs
associated with industrial activity are not only complex
and expensive but uncertain. 7 7 Also, because of the ap-
plication deadlines imposed, it is difficult to determine
whether the long-term tiered approach is working. 278 As a
result, more individual or group permits may issue in the
initial phase, rather than later on in Tiers III and IV as the
EPA intended.2 79 This puts a significant data-review bur-
den on the EPA and NPDES-approved states earlier in the
process than if the four tiers were actually implemented in
a step-wise fashion.
272 Id. § 1319(c)(3)(A).
273 Id.
274 Id. § 1319(d).
275 Id. § 1319(g)(2)(A). Based on data showing a past violation of a permit re-
ported by the company to the Agency in a Discharge Monitoring Report, the EPA
can simply send the company a compliance order requiring it to pay penalties. Id.
§ 1319(g)(l).
276 Id. § 1319(g)(2)(B).
277 See supra notes 201, 263-64 and accompanying text. It is uncertain whether
the new rules or deadlines will withstand further judicial challenge, and the states'
general permits are still in development. See supra note 188 and accompanying
text. The CWA is also up for reauthorization, so it is possible that the statute itself
will change. 33 U.S.C. § 1376 (1988); Water Pollution: Numerical Effluent Limits for
Storm Water Impossible to Achieve, NAFSMA Members Say, 22 Env't Rep. (BNA) 1658
(Nov. 1, 1991) (Reauthorization discussions focus on clarifying that Congress in-
tended a control strategy of management practices instead of numerical limita-
tions, narrowing the definition of industrial activity, and directing resources to
problems posing the greatest risk to human health and the environment.).
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To comply most effectively with the new storm water
regulations, owners and operators of aviation-related fa-
cilities that may be discharging storm water associated
with industrial activities should become acquainted with
the current rules applicable in their state and keep abreast
of any related regulatory developments.28 0 They should
carefully reassess the SIC code classification applicable to
their landing area, FBO, or other related facility and be-
come intimately familiar with the location's storm water
point sources, including the impact of neighboring
properties on their discharges.2 1 ' Effective compliance
also involves determining the destination of the storm
water once it leaves the property to assess whether the site
is actually a discharger requiring an NPDES permit.28 2 Fi-
nally, the owners and operators should decide what action
they will take to comply with the regulations. 8 3
280 EPA Gets Tough, supra note 22, at 16, 18. The discharger may also want to
offer some input to the Agency to help ensure more sensible implementation of
the storm water statute. Id.
281 Id.
282 See supra text accompanying notes 88-98 for a discussion of discharges into
publicly-owned treatment works (POTWs), combined sanitary and storm sewers,
and municipal storm sewer systems.
283 EPA Gets Tough, supra note 22, at 16. See supra parts IV.E., IV.G. for a discus-
sion of the permitting options and the contents of the federal general permit.
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